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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the velume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 13,025) 


In re THE SIEGEL TRADING Co., INC., JOSEPH E. SIEGEL, ALVIN C. 
WINOGRAD, AND D. PETER ANDERSON. CEA Docket No. 159. 
Decided March 2, 1970. 


Deceiving customers—False reports and records—Cease and desist— 
Stipulation 


Respondents are ordered to cease and desist from closing out, on any basis 
other than a “day trade” basis any purchase and sale without consent of 
the customer for whom such purchase and sale are made, making any 
record or report purporting to show that a trade has been made for a 
customer when no such trade has been made, failing to place in a cus- 
tomer’s account any trade that is executed pursuant to such customer’s 
order, and failing to compute accurately and maintain required records. 


Earl L. Saunders for Commodity Exchange Authority. 
Moss, Rose & Kroll, New York, N.Y., and Harold D. Cooley, Washington, 
D.C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1, 1964 ed., as amended, Supp. IV, 
1969), instituted by a complaint and notice of hearing issued on 
May 7, 1969, under sections 6(b) and 6(c) of the said Act (7 
U.S.C. Supp. IV, 9 and 13b). All of the respondents are charged 
with violating section 4b of the Commodity Exchange Act (7 
U.S.C. Supp. IV, 6b), and respondents The Siegel Trading Co., 
Inc., Joseph E. Siegel and Alvin C. Winograd are charged with 
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violating sections 4c, 4d and 4g of the said Act (7 U.S.C. 6c; 7 
U.S.C. Supp. IV, 6d and 6g), and sections 1.23, 1.382 and 1.35 of 
the regulations (17 CFR 1.23, 1.32 and 1.35). 


No hearing has been held in this proceeding. On February 3, 
1970, the respondents filed a stipulation under section 0.4(b) of 
the rules of practice (17 CFR 0.4(b)), in which they (1) with- 
draw the answers previously filed in their behalf, (2) admit the 
facts hereinafter set forth in paragraphs 1 through 4 of the 
Findings of Fact, (83) admit, for the purposes of this proceeding 
and for such purposes only, the remaining facts set forth in the 
Findings of Fact, and (4) waive the report of the Hearing Exam- 
iner and consent to the entry of the order contained herein. In 
such stipulation respondents The Siegel Trading Co., Inc., Joseph 
E. Siegel and Alvin C. Winograd represent that the corporate 
respondent set up subsequent to issuance of the complaint and will 
continue to maintain an internal management and audit system 
which will result in (1) due diligence being used in the selection, 
training and supervision of the firm’s officers and employees in- 
volved in the handling of accounts of customers trading in com- 
modity futures, and (2) all officers and employees of the firm 
operating in compliance with the Commodity Exchange Act and 
the regulations thereunder, the rules of the exchanges on which 
the firm trades in commodity futures and the firm’s operating 
procedures. Also in such stipulation respondent The Siegel Trad- 
ing Co., Inc., represents “that subsequent to issuance of the com- 
plaint it has reimbursed the individual customers named in para- 
graph V of the complaint for the amounts of commission over- 
charges and is in the process of reimbursing the customer named 
in paragraph VII of the complaint for the loss occasioned by its 
failure to confirm the execution referred to therein.” 


FINDINGS OF FACT 


1. Respondent The Siegel Trading Co., Inc., whose business 
address is 100 North La Salle Street, Chicago, Illinois, is now, 
and was at all times material herein, a corporation organized and 
existing under the laws of the State of Illinois, with its principal 
office and place of business in Chicago and branch offices at New 
York City and various other cities. The said corporation is now, 
and was at all such times, a clearing member of the Chicago 
Mercantile Exchange and the New York Mercantile Exchange, 
and a registered futures commission merchant under the Com- 
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modity Exchange Act, engaged in the business of trading in 
commodities for future delivery for the accounts of customers. 


2. Respondents Joseph E. Siegel and Alvin C. Winograd, in- 
dividuals, whose business address is 100 North La Salle Street, 
Chicago, Illinois, are now, and were at all times material herein, 
President and Secretary-Treasurer, respectively, of the respond- 
ent corporation and registered floor brokers under the Commodity 
Exchange Act. At all such times, the said respondents managed 
the business of the respondent corporation and, at all such times, 
the acts and transactions by the respondent corporation were 
initiated and carried out under the said respondents’ supervision 
as officers of the respondent corporation. 


3. Respondent D. Peter Anderson, an individual, was at all 
times material herein, employed by the respondent corporation as 
an account executive in its New York office. He is no longer so 
employed. 


4. The Chicago Mercantile Exchange, the New York Mercantile 
Exchange and the New York Cotton Exchange are now, and were 
at all times material herein, duly designated contract markets 
under the Commodity Exchange Act. 


5. On April 22 and 23, 1968, the respondent corporation, acting 
pursuant to orders given by respondent D. Peter Anderson on 
behalf of customers for whom he traded on a discretionary basis, 
executed purchases and sales of May 1968 Maine potato futures 
on the New York Mercantile Exchange, which in the regular 
course of business would have been closed out on a “day trade” 
basis. Instead of closing out such purchases and sales on a “day 
trade” basis, the said respondents offset the sales against pur- 
chases made on earlier days and thereafter, offset the purchases 
against sales made on subsequent days. Closing out the purchases 
and sales made on April 22, 1968, and those made on April 23, 
1968, in the manner described above, caused the customers to pay 
to the respondent corporation in connection with such trades, 
twice the amount of commissions that the customers would have 
paid if such trades had been closed out on a “day trade” basis, 
and operated to conceal from the customers for a period of time 
the true status of their accounts. With respect to such trades, the 
following tabulation shows (1) the names of the customers, (2) 
the quantity (one side only) executed each day for each customer, 
(3) the close-out commissions paid by each customer, (4) the 
financial results reported by the respondent corporation to each 
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customer with respect to the transactions in which the sales made 
for the customer’s account were offset against his previously 
held position, and (5) the commission that would have been pay- 
able by each customer and the financial results that would have 
been reported to each customer, if the purchases and sales had 
been closed out on a “day trade” basis. 
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6. The respondent corporation made entries in its books as of 
March 7, 1968, purporting to show that on that day it had pur- 
chased and sold March 1968 No. 2 cotton futures on the New 
York Cotton Exchange for the accounts of its customers, as 
follows: 


Number of Contracts Price Per Pound 
Purchased Sold (Cents) Customer 
1 31.42 Don C. Como 
2 31.42 Robert E. Dorroh 
6 $1.42 Alan R. Schrift 
1 31.42 J. J. Neal 
Z 31.51 J. L. Lewis, Jr. 


The respondent corporation confirmed to each such customer each 
such trade purportedly made for his account. On the same date, 
March 7, 1968, the respondent corporation made additional en- 
tries in its books purporting to show that on that day it had sold 
one contract of March 1968 No. 2 cotton futures at a price of 
31.42 cents per pound for its house account. In truth and in fact, 
as the respondent corporation knew, none of such sales and only 
four of such purchases were actually executed. 


7. On October 3, 1967, the respondent corporation received an 
order from Joseph E. Monahan, a customer, to purchase 100 bales 
of March 1969 No. 2 cotton futures on the New York Cotton 
Exchange at a price of 31.92 cents per pound or better for his 
account. On the same day, the respondent corporation executed 
the said order at a price of 31.86 cents per pound and thereupon 
orally reported its execution to Joseph E. Monahan. The respond- 
ent corporation subsequently refused to confirm such execution 
in writing and on or about November 1, 1967, reported to Joseph 
E. Monahan that the said order had not been executed. 


8. The futures transactions described in paragraphs 5 through 
7 were capable of being used for hedging transactions in inter- 
state commerce in such commodities or the products or byprod- 
ucts thereof, or for determining the price basis of transactions 
in interstate commerce in such commodities, or for delivering 
such commodities sold, shipped, or received in interstate com- 
merce. 


9. (a) As of April 19, 1968, the respondent corporation had 
failed to make any computation or permanent record, as of the 
close of business on April 15, 16 and 17, 1968, of the amount of 
money, securities, and property required to be held in segregated 
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account in order to pay the credits and equities due to its cus- 
tomers, as provided in section 1.32 of the regulations (17 CFR 
1.82) and as of August 12, 1968, had failed to make any such 
computation or record as of the close of business on August 1, 2, 
5, 6, 7, 8 and 9, 1968. 


(b) The segregation record prepared by the respondent 
corporation for March 29, 1968, was incomplete and inaccurate 
to an extent which made it impossible to determine whether the 
funds held by the respondent corporation for customers were, in 
fact, sufficient to pay all credits and equities due to customers. 


(c) In preparing the daily computation and record of the 
amount of money, securities and property required to be held in 
segregation in order to pay the credits and equities due its cus- 
tomers during the period from November 29, 1967 through March 
29, 1968, the respondent corporation failed to take into considera- 
tion the payments made to, and the payments received from, its 
carrying brokers for its customers’ accounts. Such payments were 
in varying amounts ranging from $10,000 to $350,000. 


(d) Between April 9 and July 16, 1968, with the exception 
of the period from May 1 through June 12, 1968, the respondent 
corporation failed to keep a daily record showing, for each trans- 
action executed by it on the Chicago Mercantile Exchange, the 
identity of the customer for whose account the transaction was 
executed and the identity of the floor broker on the opposite side 
of the transaction, as required by section 1.35 of the regulations 


(17 CFR 1.35). 


(e) Between on or about August 1, 1967 and March 29, 
1968, the respondent corporation failed to prepare contract ledger 
accounts showing its customers’ trades carried with other futures 
commission merchants. 


10. On January 10, 1964, pursuant to section 0.4(a) of the 
rules of practice governing administrative proceedings under the 
Commodity Exchange Act (17 CFR 0.4(a)), respondents The 
Siegel Trading Co., Inc., Joseph E. Siegel and Alvin C. Winograd 
entered into a stipulation in which they admitted: 


As of December 10, 1963, The Siegel Trading Co., Inc., has 
failed to compute and keep a record as of the close of the 
market on each of 23 business days from November 5 
through December 9, 1963, showing the amount of money, 
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security, and property owing or accruing to its customers 
which it was required to have in segregated account for such 
customers in order to comply with the requirements of sec- 
tion 4d(2) of the Commodity Exchange Act. Previous fail- 
ures to compute and keep such records were discussed with 
Joseph E. Siegel and Alvin C. Winograd by CEA accountants 
at various times, and continuing failures were called to the 
attention of Joseph E. Siegel and The Siegel Trading Co., 
Inc., by the Act Administrator in a letter dated October 18, 
1963. 


The said respondents, in such stipulation, admitted that “the 
acts and practices on the part of The Siegel Trading Co., Inc.,” 
described above, “were directed and carried out under the super- 
vision and control of respondents Joseph E. Siegel and Alvin C. 
Winograd in their capacities as president and secretary, respec- 
tively, of The Siegel Trading Co., Inc.,” and agreed that they 
would “desist from such acts and practices in the future.” 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint: (1) all of the re- 
spondents violated section 4b of the Commodity Exchange Act, 
and respondents The Siegel Trading Co., Inc., Joseph E. Siegel 
and Alvin C. Winograd violated sections 4c, 4d and 4g of the 
said Act, and sections 1.23, 1.32 and 1.35 of the regulations there- 
under. The complainant states that the administrative officials 
of the Commodity Exchange Authority have carefully considered 
the stipulation and the terms of the proposed order and they 
believe that the prompt entry of such an order without further 
proceedings would constitute a satisfactory disposition of this 
case, serve the public interest and effectuate the purposes of the 
Commodity Exchange Act. The complainant, therefore, recom- 
mends that the stipulation be accepted and the proposed order be 
issued, terminating this proceeding. It is concluded that the com- 
plainant’s recommendation should be adopted. 


ORDER 


Effective immediately, respondents The Siegel Trading Co., 
Inc., and D. Peter Anderson shall cease and desist from closing 
out, or causing to be closed out, on any basis other than a “day 
trade” basis any purchase and sale of commodity futures that 
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may be closed out on a “day trade” basis, unless this is done with 
the prior knowledge and consent of the customer for whom such 
purchase and sale are made. 


Effective immediately, respondent The Siegel Trading Co., Inc., 
shall cease and desist from: (1) making, or causing to be made, 
any record purporting to show that any trade in commodity 
futures has been made for the account of any customer when no 
such trade has been made; (2) making, or causing to be made, 
to any customer any report or statement purporting to show that 
any trade in commodity futures has been made for the account 
of such customer when no such trade has been made; (3) failing 
to place in any customer’s account any trade in commodity 
futures that is executed pursuant to such customer’s order; and 
(4) failing to accurately compute and maintain: (a) records as 
of the close of the market on each business day, showing the 
amount of money, security and property owing or accruing to its 
customers which it is required to have in segregated account for 
such customers in order to comply with the requirements of sec- 
tion 4d(2) of the Commodity Exchange Act; (b) records show- 
ing customers’ trades and positions carried with other futures 
commission merchants; (c) daily records showing for each trans- 
action executed by it on the Chicago Mercantile Exchange the 
identity of the customer for whose account the transaction was 
executed and the identity of the floor broker on the opposite side 
of the transaction, as required by section 1.35 of the regulations; 
and (d) such other books and records relating to its business of 
dealing in commodity futures in such form and manner and for 
such period as may be required by the Secretary of Agriculture. 


Effective immediately, respondents Joseph E. Siegel and Alvin 
C. Winograd shall cease and desist from willfully causing, aiding, 
counseling, commanding or inducing respondent The Siegel Trad- 
ing Co., Inc., to engage in any act or practice from which the said 
firm is directed to cease and desist by this order. 


The registration of respondent The Siegel Trading Co., Inc., as 
a futures commission merchant under the Commodity Exchange 
Act is suspended for a period of thirty (30) days. The said firm 
is prohibited from trading on or subject to the rules of any con- 
tract market for the same period of thirty (30) days, and all 
contract markets shall refuse all trading privileges to it during 
this period, such prohibition and refusal to apply to all trading 
done and positions held by The Siegel Trading Co., Inc., directly 
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or indirectly. The registrations of respondents Joseph E. Siegel 
and Alvin C. Winograd as floor brokers under the Commodity 
Exchange Act are suspended for a period of fifteen (15) days. 
The said individuals and respondent D. Peter Anderson are pro- 
hibited from trading on or subject to the rules of any contract 
market for the same period of fifteen (15) days, and all contract 
markets shall refuse all trading privileges to them during this 
period, such prohibition and refusal to apply to all trading done 
and positions held by them, or any of them, directly or indirectly. 
However, such suspension of registration and refusal of trading 
privileges shall not become effective unless, within three years 
from the date of issuance of this order, the respondents, or any 
of them, should, after complaint and hearing in accordance with 
established procedure, be found to have violated the Commodity 
Exchange Act or regulations by reason of acts other than those 
constituting the basis for the charges brought in this proceeding, 
in which event a supplemental order in this proceeding may be 
issued against the offending respondent or respondents, without 
further notice, making effective forthwith the aforesaid sanc- 
tions of suspension of registration and denial of trading priv- 
ileges, which shall be in addition to any sanction which may be 
imposed as a result of such subsequent violation. 


A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 
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In re AMERICAN BEEF PACKERS, INC. P&S Docket No. 4206. De- 
cided March 2, 1970. 


Packer—False weights—Cease and desist—Consent 


Respondent is ordered to cease and desist from weighing livestock, livestock 
carcasses, or parts of livestock carcasses, at other than true and correct 





AMERICAN BEEF PACKERS, INC. 201 
Cite as 29 A.D. 200 


weights, issuing accounts of sale or invoices and paying on the basis of 
such false weights, and failing to operate livestock or monorail scales in 
accordance with regulations. 


Dona Kahn for complainant. 
McGrath, North, Nelson, Shkolnick & Dwyer, Omaha, Neb., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint and Notice of Hearing filed August 19, 1969, by the Pack- 
ers and Stockyards Administration, United States Department 
of Agriculture, charging respondent with violations of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


Complainant has today, with the written consent of respond- 
ent, in accordance with the provisions of section 202.6(d) of the 
rules of practice (9 CFR 202.6(d)), amended the initial com- 
plaint. On this same day respondent has filed an answer in which 
it admits the jurisdictional allegations of the amended complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and for the 
purposes of this proceeding and for no other purposes, consents 
to the issuance, without further notice, of a specified order con- 
taining findings of fact and conclusions based upon the allegations 
contained in the amended complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. American Beef Packers, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Oakland, Iowa. 


2. Respondent is now, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


3. Respondent is now, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 
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4, Respondent, during the period from on or about March 1, 
1968 through on or about April 26, 1968, in connection with the 
weighing of livestock carcasses or parts thereof, before cooling, 
which were derived from livestock which respondent purchased 
in commerce on a grade and dressed weight basis, failed to 
operate its “hot weight” monorail scale in such manner as to 
insure accurate weights, in that respondent weighed such car- 
casses or parts thereof when the poise on the tare bar of said 
scale was set in such a position as to result in the deduction from 
the gross weight of the carcass, tare weight in excess of the 
actual tare weight. 


5. Respondent, during the period from on or about March 1, 
1968 through on or about July 19, 1968, in connection with the 
weighing of livestock carcasses or parts thereof, after cooling, 
failed to operate its shipping scale (“cold weight” monorail) in 
such manner as to insure accurate weights, in that respondent 
weighed such carcasses or parts thereof when the poise on the 
tare bar of said scale was set in such a position as to result in the 
deduction from the gross weight of the carcass, tare weight which 
was less than the actual tare weight. 


6. As a result of the facts set forth in Findings of Fact 4 and 
5 above, respondent (a) weighed livestock carcasses or parts 
thereof before cooling at less than their true and correct weights; 
issued accountings to the sellers on the basis of such false and 
incorrect weights and paid the sellers for the livestock on the 
basis of such weights and (b) weighed livestock carcasses or parts 
thereof, after cooling, at more than their true and correct 
weights; and issued invoices to the buyers on the basis of such 
incorrect weights. 


CONCLUSIONS 


By reason of the facts set forth herein, respondent has violated 
sections 202(a) and 401 of the Act (7 U.S.C. 192(a), 221), and 
sections 201.55, 201.78 and 201.99 of the regulations (9 CFR 
201.55, 201.78, 201.99). 


Inasmuch as the complainant has recommended the issuance of 
the order consented to by respondent, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
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with respondent’s operations as a packer, shall cease and desist 
from: 


1. weighing livestock, livestock carcasses, or parts of livestock 
carcasses at other than their true and correct weights ascertained 
in accordance with the weighing regulations under the Act; 


2. issuing accounts to the sellers or invoices to the buyers of 
livestock, livestock carcasses, or parts of livestock carcasses on 
the basis of weights other than the true and correct weights of 
said livestock, livestock carcasses, or parts of said carcasses; 


8. paying the sellers of livestock, livestock carcasses, or parts 
of livestock carcasses on the basis of weights other than the true 
and correct weights of said livestock, livestock carcasses, or parts 
of said carcasses; and 


4. failing to operate livestock or monorail scales in accordance 
with the regulations under the Act. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
its business under the Act. 


(No. 13,027) 


In re WILFORD C. WHITE. P&S Docket No. 4239. Decided March 
8, 1970. 


Deficit—Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, failing to maintain properly his account for such 
proceeds, issuing insufficient funds consignment proceeds checks, failing 
to remit when due and engaging in business under the act without being 
registered and bonded therefor, and is suspended as a registrant under 
the act for a period of 30 days and thereafter until his account for ship- 
pers’ proceeds is in balance and until bonded to cover his livestock pur- 
chasing operations. 


Jerome S. Ducrest for complainant. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), respondent failed to file an answer to the complaint and 
did not file exceptions to the hearing examiner’s recommended 
decision based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the sixth day after service of a copy 
upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter called the Act. It was instituted by a com- 
plaint filed November 5, 1969, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. In the complaint respondent was charged with wilful 
violation of sections 304, 307 and 312(a) of the Act and of sec- 
tions 201.10, 201.13, 201.29, 201.30, 201.40, 201.41, 201.42, and 
201.43 (a) of the regulations. 


Copies of the complaint and Rules of Practice were served, by 
certified mail, on the respondent, on November 10, 1969. Re- 
spondent was notified in writing that, in accordance with appli- 
cable regulations, an answer should be filed within 20 days and 
that failure to file an answer denying the specific allegations of 
the complaint and requesting an oral hearing would constitute 
admission of such allegations and waiver of a hearing. Respond- 
ent has failed to file an answer or to request an oral hearing. 


On December 18, 1969, complainant recommended, in effect, 
that respondent be found to have violated the Act and regulations, 
as charged; be ordered to cease and desist from such violations; 
and be suspended as a registrant under the Act for a period of 
80 days and thereafter until (1) his custodial account for ship- 
pers’ proceeds is in balance; and (2) he files with the Packers 
and Stockyards Administration a bond to cover his livestock 
purchasing operations. The Hearing Examiner, Dorothea A. 
Baker, to whom the proceeding has been assigned, issues this 
Recommended Decision without further investigation or hearing, 
pursuant to section 202.9(c) of the Rules of Practice (9 CFR 
202.9(c)). 
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PROPOSED FINDINGS OF FACT 


1. (a) Wilford C. White, hereinafter referred to as the re- 
spondent, is an individual doing business as Altus Stockyards, 
with his principal place of business located at Altus, Oklahoma 
and whose mailing address is P. O. Box 339, Altus, Oklahoma 
73521. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Altus Stockyards, a posted stockyard under the Act; 


(2) Engaged in the business of selling livestock at the 
stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock on a commission basis, in com- 
merce. 


2. Respondent, during the months of February, May, June, 
and July, 1969, used funds received as proceeds from the sale, at 
the Altus Stockyards, of livestock consigned to him for sale on 
a commission basis for purposes of his own and purposes other 
than the payment of lawful marketing charges and the remit- 
tance of net proceeds to shippers, thereby endangering the faith- 
ful and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, and failed to 
maintain properly the account in the National Bank of Com- 
merce, Altus, Oklahoma, in which respondent deposited shippers’ 
proceeds, designated “Altus Stockyards Custodial,” hereinafter 
referred to as the custodial account, in that: 


(a) As of June 20, 1969, respondent had outstanding checks 
to consignors or shippers drawn on the custodial account in the 
amount of $34,284.45, and had, to offset such outstanding checks, 
a bank balance of only $14.87 resulting in a deficit balance of 
$34,269.58 in said custodial account. 


(b) As of July 3, 1969, respondent had outstanding checks 
to consignors or shippers drawn on the custodial account in the 
amount of $35,778.47, and had, to offset such outstanding checks, 
a bank balance of only $11,552.08, resulting in a deficit balance of 
$24,226.39 in said custodial account. 


(c) As of July 25, 1969, respondent had outstanding checks 
to consignors or shippers drawn on the custodial account in the 
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amount of $36,087.28, and had, to offset such outstanding checks, 
a bank balance overdraft of $37.31, resulting in a deficit balance 
of $36,124.59 in said custodial account. 


(d) Respondent, on or about the dates listed below, pur- 
chased livestock for his own account, in commerce, and financed 
such purchases with shippers’ proceeds by issuing checks drawn 
on the custodial account in payment for such purchases, as 
follows: 


Date of Custodial Account Amount 
Check Payee Check No. of Check 
1969 

February 25 Major Lewis Livestock Auction Sale 9798 $ 8,110.52 
May 12 Major Lewis Livestock Auction Sale 10706 10,594.00 
June 16 Boyd Adams Sale 11150 5,772.89 
June 16 Pittsburg Auction Company 11151 1,883.11 
June 16 McAlister Livestock Commission Co. 11152 5,816.72 
June 16 Farmers Commission Company 11153 8,198.18 
June 18 Roy Chaney Commission Company 11154 10,000.00 


3. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, sold livestock consigned to him 
for sale on a commission basis and, in purported payment of the 
net proceeds due the consignors of such livestock, issued checks 
on the custodial account which were returned unpaid by the 
National Bank of Commerce because of insufficient funds on de- 
posit in the custodial account, as follows: 


Date of Custodial Account Amount 

Check Payee Check No. of check 
June 23 J. H. Brawley 11148 $ 118.40 
June 30 Jack Graves 11220 420.32 
June 30 Tommy Evans 11241 160.00 
June 30 Lloyd Spence 11227 45.51 
July 4 Circle R. Stables 11248 274.55 
July 4 Bobby Tedford 11251 36.00 
July 4 Fred Randolph 11254 145.00 
July 4 Sam Powell 11258 551.30 
July 4 C. Barnes 11260 42.00 
July 4 Walter Taylor 11261 39.50 
July 4 G. V. Henderson 11262 28.97 
July 4 Ray Roach 11252 78.85 
July 7 Sam Roach 11274 169.64 
July 7 P. W. Muir 11275 373.04 
July 7 John M. Miller 11277 722.43 
July 7 C. W. Miller 11281 432.81 
July 7 C. L. Kinney 11288 452.25 
July 7 B. H. Conrad 11300 391.83 
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Date of Custodial Account Amount 
Check Payee Check No. of Check 
July 7 Mur! Sturges 11311 1,519.67 
July 7 Jackie Dempsey 11284 448.53 
July 7 Fred Anderson 11292 842.98 
July 7 J. E. Thomson 11299 264.34 
July 7 David Bolton 11307 167.60 
July 14 James Richardson 11331 450.95 
July 14 Dr. Haines 11344 399.79 
July 14 Cecil Nortons 11350 796.13 
July 14 Joe Wheeless 11357 214.60 
July 14 H. P. Jones 11263 65.00 
July 14 J. D. Prater 11290 342.66 
July 18 Joe Bookshire 11387 31.12 
July 18 Bob Elam 11400 30.15 
July 18 Jim Erwin 11404 539.25 
July 18 O. B. Cox 11405 15.75 
July 18 O. B. Cox 11410 447.00 
July 18 Sam Powell 11419 37.00 
July 18 Ben Benson 11421 11.70 
July 18 Sam Powell 11429 260.75 
July 18 Benny Bagwell 11434 40.00 
July 21 Eula McCain 11442 217.99 
July 21 J. C. Brooks 11444 390.84 
July 21 Sonya Winters 11445 344.84 
July 21 G. E. Cox 11448 1,471.70 
July 21 Dub Perrin 11450 1,034.72 
July 21 Pete Kirbo 11457 139.90 
July 21 Loyd Briscoe 11460 2,900.87 
July 21 Ray Hall 11464 2,912.07 
July 21 H. E. Miller 11466 116.92 
July 21 Paul Mock 11467 424.88 


4. Respondent, in connection with the transactions referred to 
in paragraph 3 above, failed to pay to the consignors, when due, 
the net proceeds received from the sale of their livestock involved 
in such transactions. 


5. Respondent, at the Major Lewis Auction Sales, Conway, 
Arkansas, a posted stockyard, on or about the dates and in the 
transactions set forth below, purchased livestock for his own 
account or on a commission basis for the account of others, as 
the case may be, without (1) notifying the Administrator, Pack- 
ers and Stockyards Administration, that he was purchasing live- 
stock, in commerce, for his own account or for the account of 
others, as well as selling livestock on commission, for which he 
was registered; (2) requesting that his registration be amended 
to include purchase operations, in commerce; and (3) furnishing 
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and maintaining a bond to cover purchasing operations, as 
follows: 


Date of Purchase No. of Head Purchased Amount of Purchase 
1969 
June 3 19 $ 1,668.69 
June 3 27 1,978.22 
June 10 128 13,984.83 
June 10 56 3,723.55 
June 17 97 10,247.96 
June 17 92 6,289.00 
June 24 113 12,829.18 
June 24 22 1,514.74 
July 1 31 2,528.64 
July 8 18 1,652.00 
July 8 7 603.89 
July 15 25 2,177.20 
July 22 71 5,755.58 
July 29 39 4,195.06 
August 5 17 1,680.19 
August 5 45 3,053.50 
August 12 355 32,660.13 
August 19 154 12,633.50 
August 23 42 3,673.13 
August 27 136 11,019.65 
September 2 236 24,369.26 
September 9 171 15,952.54 
September 16 301 27,447.92 


PROPOSED CONCLUSIONS 


The failure of respondent to file an Answer constitutes an ad- 
mission of the material allegations of fact in the complaint and 
such allegations have been adopted as the findings of fact herein 
(9 CFR 202.9(c)). 


By reason of the facts set forth in Findings of Fact Nos. 2, 3, 
4 and 5 hereof, respondent has wilfully violated sections 304, 307, 
and 312(a) of the Act (7 U.S.C. 205, 208, 213(a)) and sections 
201.10, 201.13, 201.29, 201.30, 201.40, 201.41, 201.42, and 201.43 
(a) of the regulations (9 CFR 201.10, 201.13, 201.29, 201.30, 
201.40, 201.41, 201.42, 201.43 (a) ). 


The complaint alleges, inter alia, that the respondent purchased 
livestock for his own account or on a commission basis for the 
account of others without notifying the Administrator, Packers 
and Stockyards Administration, that he was purchasing livestock, 
in commerce, for his own account or for the account of others, as 
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well as selling livestock on commission, for which he was regis- 
tered, and, without requesting that his registration be amended 
to include purchase operations, in commerce. The complainant 
seeks, inter alia, a cease and desist order against the respondent 
for failure to properly notify the Administrator, Packers and 
Stockyards Administration, of a change in the nature of his busi- 
ness within 10 days of such change. Although this constitutes a 
violation of section 201.13 of the regulations, we do not see that 
it violates those sections of the Act under which the respondent 
is charged with wrong-doing (i.e. sections 304, 307, and 312(a)), 
nor are we of the opinion that a cease and desist order with re- 
spect thereto should be issued. Jn re Tom Donaldson, 28 A.D. 431 
(1969). As recommended by the complainant, except as noted 
above, the respondent should be ordered to cease and desist from 
such violations and should be suspended as a registrant under the 
Act for a period of 30 days and thereafter until (1) his custodial 
account for shippers’ proceeds is in balance; and (2) he files with 
the Packers and Stockyards Administration a bond to cover his 
livestock purchasing operations. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


1. using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of his 
own and purposes other than payment of lawful marketing 
charges and the remittance of net proceeds to shippers; 


2. failing to maintain his custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


8. issuing checks in payment of net proceeds received from 
livestock sold, in commerce, on a commission basis without having 
and maintaining sufficient funds on deposit in the bank upon 
which they are drawn to pay such checks; 


4, failing to pay consignors, when due, the net proceeds from 
the sale, in commerce, of their livestock; and 


5. engaging in business, in commerce, in any capacity for which 
he is not registered and bonded properly as required under the 
Act and applicable regulations. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until (1) his custodial account 
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for shippers’ proceeds is in balance; and (2) he files with the 
Packers and Stockyards Administration a bond to cover his live- 
stock purchasing operations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,028) 


In re PRICE COFFEE, JOHNNY HORTON AND TRUMAN COFFEE, 
d/b/a DECATUR LIVESTOCK AUCTION. P&S Docket No. 4266. 
Decided March 4, 1970. 


Shippers’ proceeds account—Cease and desist—Consent 


Respondents are ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes, failing to maintain properly their account for 
shippers’ proceeds, permitting employees to purchase livestock consigned 
to respondents for sale on a commission basis, and issuing untrue or in- 
complete accounts of sale or scale tickets. 


James E. Andrews for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on January 8, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondents with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondents filed an answer on February 5, 1970, in which 
respondents admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations, waive oral 
hearing and the report of the Hearing Examiner, and consent to 
the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all the allega- 
tions contained in the complaint. Complainant has recommended 
that the order consented to by respondents be issued. 
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FINDINGS OF FACT 


1. (a) Price Coffee, Johnny Horton and Truman Coffee, here- 
inafter referred to as the respondents, are partners, doing busi- 
ness as Decatur Livestock Auction, with their principal place of 
business located at Decatur, Arkansas. 


(b) Respondents are, and at all times material herein were, 
engaged in the business of conducting and operating the Decatur 
Livestock Auction stockyard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard. 


(c) Respondents are, and at all times material herein were, 
engaged in the business of selling livestock on a commission basis 
at the stockyard. 


-(d) Respondent Johnny Horton is now, and at all times 
material herein was, registered with the Secretary of Agriculture 
as a market agency to buy and sell livestock in commerce, and as 
a dealer to buy and sell livestock in commerce. 


(e) Respondent Price Coffee is now, and at all times mate- 
rial herein was, registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce, and as a dealer to 
buy and sell livestock in commerce. 


(f) Respondent Truman Coffee is now, and at all times 
material herein was, registered with the Secretary of Agriculture 
as a market agency to sell livestock in commerce. 


2. Respondents, during the period from February 17 through 
May 5, 1969, used funds received from the sale of livestock con- 
signed to them for sale at the stockyard on a commission basis 
for purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby endanger- 
ing the faithful and prompt accounting therefor and payment of 
the portions thereof due the owners or consignors of livestock. 


On or about the dates set forth in paragraph II of the com- 
plaint, respondents issued checks drawn on their custodial ac- 
count for shippers’ proceeds which checks were issued for pur- 
poses other than payment of lawful marketing charges and re- 
mittance of net proceeds to shippers. 


8. Respondents, during the period, February 3, 1969, to April 
28, 1969, failed to keep accounts, records, and memoranda which 
fully and correctly disclosed all transactions involved in their 
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business as a market agency under the Act in that respondents 
failed to keep and maintain a general ledger of accounts showing 
assets, liabilities, income, expenses, and net worth, a cash receipts 
and disbursements journal, market support records, a record of 
proceeds receivable and accounts receivable, periodic reconcilia- 
tions of their bank accounts, and copies of purchase invoices show- 
ing the full, true and correct names of the buyers of the livestock. 


4. On or about the dates and in the transactions set forth in 
paragraph IV of the complaint, in connection with sales of live- 
stock consigned to respondents for sale on a commission basis, 
respondents prepared and issued accounts of sale to the consignors 
of such livestock which showed mere numbers, initials, first 
names, or name-numeral designations as the purchasers of the 
livestock represented therein instead of the full, true, and correct 
names of the purchasers of the livestock. Respondents made copies 
of such accounts of sale a part of their books and records. 


5. Respondents, at the stockyard, on or about the dates and in 
the transactions set forth in paragraph V of the complaint, in con- 
nection with the auction sales of livestock, permitted the clerk 
of sale, Wayne Pruitt, to purchase livestock for his own account, 
which livestock had been consigned to respondents for sale on a 
commission basis. 


6. Respondents, on or about April 7, 1969, issued scale tickets 
which did not show the date of the weighing and did not show the 
name, signature, or initials of the person weighing the livestock. 
Copies of such scale tickets were made a part of respondents’ 
books and records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)) and sections 201.40, 201.41 and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have wilfully violated section 401 of the Act (7 U.S.C. 
221). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondents have wilfully violated sections 307, 312(a) and 401 
of the Act (7 U.S.C. 208, 218(a), 221) and section 201.43(a) of 
the regulations (9 CFR 201.43 (a) ). 
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By reason of the facts set forth in Finding of Fact 5 herein, 
respondents have wilfully violated sections 307 and 312(a) of 
the Act, supra, and section 201.57(a) of the regulations (9 CFR 
201.57 (a) ). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondents have wilfully violated sections 307, 312(a) and 401 
of the Act (7 U.S.C. 208, 218(a), 221) and sections 201.49 and 
201.73-1 of the regulations (9 CFR 201.49, 201.73-1). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


1. Using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes 
of their own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to ship- 
pers, and making such other use of shippers’ proceeds in their 
possession or control as will in any manner endanger or impair 
the faithful and prompt accounting therefor and payment of the 
portions thereof due to the person or persons entitled thereto; 


2. Failing to otherwise maintain their custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42) ; 


3. Issuing accounts of sale to consignors of livestock which fail 
to disclose the true and correct names of purchasers; 


4. Permitting the clerk of sale, or other employees whose duties 
in connection with the selling of livestock by auction involve the 
making of determinations or decisions directly affecting the in- 
terests of consignors, to purchase for any purpose for their own 
account, livestock consigned to respondents for sale on a com- 
mission basis; and 


5. Issuing to sellers of livestock scale tickets which fail to set 
forth all information required by section 201.49 of the regulations 
(9 CFR 201.49). 


Respondents shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in their busi- 
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ness under the Act, including, among other things, a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth, a cash receipts and disbursements journal, a daily 
record of all market support livestock purchased and sold, a 
record of proceeds receivable and accounts receivable, periodic 
reconciliations of their bank accounts, copies of purchase invoices 
and accounts of sale showing the full, true and correct names of 
the purchasers of livestock represented thereon, and correct and 
complete copies of scale tickets. 


Such order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 13,029) 


In re JOHN D. MONHAUT. P&S Docket No. 4225. Decided March 
6, 1970. 


Bond—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 


Ray Stoddard for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 7, 1969, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
bonding provision of the Act and the regulations thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
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the Hearing Examiner and consents to the issuance of a specified 
order, with findings and conclusions, for the purpose of this pro- 
ceeding only, based on the allegations contained in the complaint. 
Complainant has recommended that the order consented to be 
issued. 


FINDINGS OF FACT 
I 


1. (a) John D. Monhaut, hereinafter referred to as the re- 
spondent, is an individual whose address is 22764 Brick Road, 
South Bend, Indiana, 46628. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his dealer obligations under the Act was term- 
inated on May 12, 1969. Respondent was notified by certified mail 
on or about April 17, 1969, of such termination date and was in- 
formed that if he continued his livestock operations after May 12, 
1969, without bond coverage, as required under the Act and the 
regulations, he would be in violation of section 312 of the Act and 
sections 201.29 and 201.30 of the regulations promulgated there- 
under. Notwithstanding such notice, respondent continued to en- 
gage in the business of a dealer, buying and selling livestock in 
commerce for his own account, without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2, respondent 
has willfully violated section 312(a) of the Act (7 U.S.C. 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, such order will be issued. 








216 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 216 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or equivalent thereof, as required under the Act 
and the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies with the bonding requirements under the Act and the 
regulations. When respondent has complied with such require- 
ments a supplementary order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the party. 


(No. 13,030) 


HAyYs LIVESTOCK COMMISSION COMPANY, INC. v. MALY LIVESTOCK 
COMMISSION Co., INC. AND GLEN WENZL, d/b/a WENZL 
CATTLE COMPANY. P&S Docket No. 4045. Decided March 6, 
1970. 


Customer’s drafts—Refusal of payment—Use of sales proceeds 
to satisfy prior indebtedness 


Where respendent Wenz! purchased the cattle in his name and after the sale 
prepared the customer’s drafts on respondent Maly with the apparent 
authority of Maly to so do, and the drafts were dishonored, and where 
Maly knew the livestock had not been paid for when it retained the pro- 
ceeds of resale, respondents Wenzl and Maly are jointly and severally 
liable to complainant for the full purchase price of the livestock in issue. 


Counterclaim—Burden of proof 


Where the counterclaim failed by reason of insufficient evidence on the part 
of respondent Maly, the counterclaim is dismissed. 


Thomas C. Boone, Hays, Kansas, for complainant. 
Malcolm D. Young, Jr., Malcolm D. Young, Omaha, Nebraska, for re- 
spondent Maly Livestock Commission Co., Inc. 
Robert F. Glassman, Hays, Kansas, for respondent Wenzl. 
Michael T. Murphy, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). By a com- 
plaint filed on November 27, 1967, complainant seeks reparation 
in the amount of $23,514.73, alleged to be the unpaid purchase 
price of 188 head of cattle purchased by respondent Glen Wenz], 
Stockton, Kansas, from the auction sales of the complainant at 
Hays. Kansas on November 1, 1967. It is further alleged that Glen 
Wenzl attempted to pay for the livestock with two customer’s 
drafts on Maly Livestock Commission Company, Inc., Omaha, 
Nebraska, hereinafter referred to as “Maly”; that said customer’s 
drafts in the amounts of $19,321.64 and $4,193.09, were not hon- 
ored by Maly; that the 188 head of cattle were sent to Omaha, 
Nebraska, and placed in the custody of Maly; that the 188 head of 
cattle were sold by Maly, resulting in Maly’s unjust enrichment; 
that the proceeds from the sale of the 188 head of cattle were ap- 
plied to an antecedent debt of Glen Wenzl, and that all of the 
above constitutes an unfair practice under the Act. 


A copy of the Complaint and a copy of the Investigative Report, 
prepared by the Packers and Stockyards Administration of this 
Departmenf and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served on respond- 
ents Maly and Glen Wenzl on June 24, 1968. A copy of the In- 
vestigative Report was also served on complainant on the same 
date. On July 1, 1968, respondent Glen Wenz] filed an Answer to 
the above Complaint, denying all complaints and charges, and re- 
questing an oral hearing. 


Respondent Maly was granted an extension of time and filed an 
Answer and Counterclaim on August 14, 1968. The Answer denied 
all of the allegations of the Complaint; alleging, inter alia, that 
the Complaint did not state sufficient facts for a cause of action 
against Maly; that by reason of complainant’s conduct and deal- 
ings with respondent Glen Wenzl, complainant was estopped to 
assert any claims against Maly; that the acts complained of were 
not within the jurisdiction of the Act and there had been im- 
proper joining of parties. In respondent Maly’s Answer, the 
prayer was for a dismissal of the action, plus costs and attorney’s 
fees. 
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The Counterclaim of respondent Maly alleged, inter alia, that 
Glen Wenz] was financially irresponsible under the Act, and that 
complainant knew or should have known this; that complainant 
and Glen Wenz] cooperated, contrived and conspired, in violation 
of the Act; and that complainant and Glen Wenz] should be liable 
for reparations for damages to Maly, including fees and costs. 


Respondent Maly requested an oral hearing. The complainant’s 
reply to the Counterclaim denied each and every allegation, alleg- 
ing that Glen Wenzl was duly licensed under the Act and there- 
fore said Counterclaim should be stricken from the case. 


The respondent Maly’s request for depositions and Motion to 
Dismiss were denied. A short postponement of the oral hearing 
was granted to respondent Maly and on March 15, 1969, the oral 
hearing commenced at Hays, Kansas. At the request of respond- 
ent Maly, subpoenas and subpoenas duces tecum were issued to 
various witnesses, including officers of the complainant and re- 
spondent Glen Wenz]. 


The testimony of Mr. Norman Nieman and Mr. Glen Wenzl 
and respondents’ Exhibits 1 through 6, 22, 23, and 24, in the oral 
hearing of P. & S. Docket No. 4048, and the testimony of John 
Skarda, Arlene Hotz, Glen Wenzl and Norman Nieman in the 
oral hearing of P. & S. Docket No. 4044, were incorporated into 
this hearing. Seven witnesses testified and additional exhibits 
were introduced. 


Michael T. Murphy of the Office of the General Counsel, United 
States Department of Agriculture, served as Presiding Officer. 
Complainant was represented at the hearing by Thomas C. 
Boone, Hays, Kansas. Respondent Glen Wenzl was represented 
by Richard F. Glassman, Hays, Kansas. Maly Livestock Commis- 
sion Company, Inc. was represented by Malcolm D. Young, 
Omaha, Nebraska. Respondent Maly filed a brief. 


FINDINGS OF FACT 


1. Complainant, Hays Livestock Commission Company, Inc., 
Hays, Kansas, was at all times material herein, engaged in the 
business of a market agency, registered under the Act to sell 
livestock on commission at the Hays Livestock Commission Com- 
pany Stockyard, a posted stockyard under the Act. 


2. Respondent Maly Livestock Commission Company, Inc., 
Omaha, Nebraska, was at all times material herein engaged in 
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the business of a market agency registered under the Act to buy 
and sell livestock on a commission basis at the Union Stockyards, 
Omaha, Nebraska, a posted stockyard under the Act. 


3. Respondent Glen Wenzl, Stockton, Kansas, was at all times 
material herein engaged in the business of a dealer buying and 
selling livestock for his own account and on occasion acting as 
order buyer for respondent Maly. 


4. On or about November 1, 1967, Glen Wenzl appeared at the 
complainant’s weekly auction sale and purchased 188 head of 
cattle. Respondent Glen Wenzl prepared two customer’s drafts 
drawn on Maly in the amounts of $19,321.64 and $4,193.09 to 
cover 188 head of cattle. The drafts were received by complainant 
and forwarded through the regular banking channels for present- 
ment to respondent Maly. On or about November 6, 1967, pay- 
ment on the customer’s drafts was refused. 


5. The 188 head of cattle for which these customer’s drafts 
were drawn, were shipped to and received by Maly. The livestock 
were subsequently sold by Maly and the sale proceeds used to 
satisfy an earlier indebtedness of Glen Wenzl. 


6. For a period of several years prior to the transaction in 
question, Glen Wenzl and Maly had established a course of deal- 
ings whereby Glen Wenz] shipped livestock to Maly, paying for 
them with customer’s drafts drawn on Maly. During the year 
1967, Glen Wenzl frequently paid for cattle by preparing cus- 
tomer’s drafts drawn on Maly. It was known by the complainant 
and others in the livestock business that Glen Wenzl, d/b/a Wenzl 
Cattle Company, was not financially responsible, but that he 
shipped annually, 10,000 to 15,000 head of cattle to Maly, who 
would honor the drafts. Respondent Maly encouraged this reli- 
ance upon the customer’s drafts in order to obtain the volume of 
cattle being shipped by Glen Wenzl. 


7. The complainant, on October 25, 1967, when presented with 
a Glen Wenzl draft on Maly, telephoned Maly in Omaha, Ne- 
braska, and was advised that the customer’s draft would be 
honored. That draft, in the amount of $30,471.48, was honored 
by Maly. On November 2, 1967, when Glen Wenz] presented the 
two customer’s drafts, Maly was again called, and complainant 
advised that an officer of Maly would call back if the drafts could 
not be honored. No representative of Maly telephoned complainant 
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to advise that the drafts would be dishonored, although Glen 
Wenzl was told to stop shipping cattle. 


8. Glen Wenzl’s account with Maly indicates cash deficit bal- 
ances during most of 1967 frequently exceeded $25,000. No ac- 
counting of the cash position, combined with the stock inventory, 
was furnished to Glen Wenzl by Maly. At irregular intervals, 
Maly would deposit large sums of money to Glen Wenzl’s account 
at the Plainville Bank, Plainville, Kansas, or other places desig- 
nated by Glen Wenzl. Occasionally, the officers of Maly would 
obtain personal loans from their bank in order to obtain the cash 
sent to Glen Wenzl. Complainant was advised that the two cus- 
tomer’s drafts would be honored if Glen Wenz] shipped additional 
cattle after November 6, 1967. 


9. The Complaint was filed within ninety days after the accrual 
of the cause of action. 


CONCLUSIONS 


We will first consider the charges in the Counterclaim against 
the complainant. No evidence was introduced at the oral hearing 
which would substantiate that there was any unusual cooperation 
or conspiracy between respondent Glen Wenzl and the complain- 
ant. The Counterclaim fails by reason of insufficient evidence. 
The burden of proving the allegations of the Counterclaim was 
on Maly. Villines v. Moberg, 24 A.D. 64; Wiseman v. Bruce-Jones, 
et al., 24 A.D. 118. 


Complainant filed a timely Complaint and failure to pay for 
livestock purchased at an auction sale constitutes an unjust prac- 
tice in violation of the Act, for which reparations may be awarded. 


With regard to the respondent Glen Wenz], there was no denial 
that he purchased the cattle in his name and prepared the cus- 
tomer’s drafts after the sale. Since the complainant has not been 
paid for the cattle, there is no doubt that under the Act, Glen 
Wenz] is liable to the complainant. Missoula Livestock v. Nord- 
tome, 23 A.D. 1204 (1964). 


Finally, there is the question of the Maly Livestock Commission 
Company’s relationship with Glen Wenzl and Maly’s liability to 
complainant. The evidence established that Glen Wenz] was allow- 
ed to draw customer’s drafts on Maly over an extended period of 
time involving substantial numbers of livestock. The evidence 
established that Glen Wenzl’s reputation in the area where he was 
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dealing would not have allowed him to purchase and ship such 
quantities of livestock in his own name. Maly understood this and 
encouraged Glen Wenz] to use the good credit and business repu- 
tation of Maly Livestock Commission Company, Inc. During this 
period of several years, Maly was extending credit to Glen Wenz] 
in order to keep him active in the business of purchasing and 
shipping cattle. At the oral hearing, Maly elected to bring and 
introduce the account of sales records of Glen Wenz] showing his 
cash position for 1967 but elected not to introduce evidence of 
Glen Wenzl’s daily livestock inventory during 1967. Maly’s book- 
keeper testified that on occasion, the officers of Maly, Norman 
Nieman and John Skarda, would obtain personal loans from 
their bank in order to send large amounts of cash to Glen Wenzl. 
On November 2, 1967, five customer’s drafts prepared by Glen 
Wenz! at three different locations and totaling $113,169.64 were 
honored by Maly Livestock Commission Company, Inc., leaving 
Glen Wenzl’s cash position $83,410.32 short at the end of the day. 
Norman Nieman of Maly, indicated that he and Glen Wenz] 


communicated constantly by phone, but that he did not talk to 
Glen Wenz! on this date. 


In the transaction involved in this case, the complainant, in 
accepting the customer’s drafts from Glen Wenzl was not relying 
upon Glen Wenzl’s financial responsibility, but instead, was rely- 
ing upon Maly Livestock Commission Company, Inc. Complainant 
so relied because of the previous acts and representations made 
by Maly Livestock Commission Company, Inc. on the previous 
week’s sale October 25, 1967 and on the assurance on November 
2, 1967 that Mr. Nieman of Maly would return complainant’s 
call if the drafts would not be honored. In view of complainant’s 
call to Maly on November 2, 1967 and the fact that Glen Wenzl’s 
cash position was $83,410.32 short on that same day, it is ap- 
parent that Maly had a duty to return complainant’s call. 


Because of complainant’s reliance upon Maly, complainant has 
acted to its detriment. With regard to complainant’s claim, we 
are of the opinion that the Maly Livestock Commission Company, 
Inc. is estopped from denying liability and should be held jointly 
and severally liable with the respondent. In reviewing the total 
evidence in the case, we believe that there are adequate grounds 
for reasonable men to conclude that Glen Wenzl was not only an 
apparent representative of Maly Livestock Commission Company, 
Inc., i.e., an order buyer, but that he may have been a partner 
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with Maly in the purchase and shipment of livestock to Omaha, 
Nebraska. Whether Glen Wenzl was in fact an order buyer, a 
general agent, or a partner, is not a conclusion necessary to this 
opinion. By Maly’s actions, Glen Wenzl was clothed with the ap- 
parent authority to purchase cattle and draft on Maly. Whatever 
the actual arrangement was between the respondents, it had not 
been reduced to writing and complainant had no way of knowing 
that a different arrangement existed than the outward appear- 
ances. 3 Am. Jur. 2d, Agency, §§ 73, 74, 75, and 76. 


The type of arrangement the respondents had was not unusual 
in the livestock industry. See Grosclose v. Jackson, et al., 26 A.D. 
1167 at p. 1174 (1967). 


Since complainant relinquished possession of the livestock on 
the expectation of payment from the market agency, a failure by 
Maly to so pay is clearly unjust and unreasonable. Bales Conti- 
nental Com. v. Ted Perrion, 28 A.D. 127 (1969); Grosclose v. 
Jackson et al., supra; see also Hammond vy. Allen, et al., 26 A.D. 
348 (1967); and Hoffman v. Ziegweid and Stockland Union 
Stockyards, P. & S. Docket No. 4080, decided October 23, 1969. 
Furthermore, Maly knew that the livestock had not been paid for 
when it retained the proceeds of resale. See Stockton Livestock v. 
Kuhlman, 25 A.D. 504, 508 (1966). 


Respondent Maly Livestock Commission Company, Inc. denied 
that the head of cattle received by them were the same head of 
cattle purchased through the complainant’s auction sale, but the 
weight of the evidence in the record would indicate that they were 
the same livestock. The record, therefore, established that Maly 
should be jointly and severally liable together with Wenz] to com- 
plainant for the full purchase price of the livestock in issue. 


ORDER 


Within thirty days from the date hereof, respondents Glen 
Wenzl and Maly Livestock Commission Company, Inc. shall joint- 
ly and severally pay complainant as reparation, the sum of 
$23,514.78, with interest thereon at the rate of 6%, from Decem- 
ber 1, 1967 until paid. 


Copies hereof shall be served upon the parties. 


a 8a NO oe 


BRUHN’S FREEZER MEATS 223 
Cite as 29 A.D. 223 


(No. 13,031) 


In re BRUHN’S FREEZER MEATS OF CHICAGO, INC., d/b/a BEEF- 
LAND FREEZER MEATS, BRUHN’S FREEZER MEATS OF ALEX- 
ANDRIA, INC., d/b/a BRUHN’S FREEZER MEATS, BEEFLAND 
FREEZER MEATS OF DENVER, INC., d/b/ BEEFLAND FREEZER 
MEATS (formerly Bruhn’s Freezer Meats of Denver, Inc.), 
BRUHN’S SERVICE COMPANY, INC., EARL BRUHN, Jr., and 
ROBERT BRUHN. P&S Docket No. 3650. Decided March 9, 
1970. 


Packer—Bait and switch practices—Preparation of meat for sale in 
commerce—Cease and desist 


Respondents are ordered to cease and desist from (1) offering to sell meat at 
certain prices or under certain conditions if the offer is not bona fide, 
(2) preparing or displaying meat for the purpose of making a prospec- 
tive customer believe the purchase would be inadvisable, (3) disparaging 
or otherwise ridiculing or degrading meat advertised for sale, (4) mis- 
representing the USDA quality grade officially assigned to any meat or 
meat product, (5) misrepresenting the anticipated yield of any bulk 
quantity of meat, (6) misrepresenting the portion of the livestock carcass 
from which meat or meat products have been prepared, and (7) delivering 
meat which is not of the same grade or quality as that selected by the 
customer, or which was prepared from a different portion of the livestock 
carcass than that selected by the customer. 


Jerome S. Ducrest, Raymond W. Fullerton and Paul M. Denovan for com- 
plainant. 
E.. Riley Casey and Steven John Fellman, of Counihan, Casey & Loomis, 
Washington, D.C., for respondents. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.). It was instituted by a 
complaint and notice of hearing filed February 11, 1966, by the 
Packers and Stockyards Division of the Consumer and Marketing 
Service of the Department, the predecessor of the present Packers 
and Stockyards Administration, United States Department of 
Agriculture. Two corporations, and two individuals alleged to 
own and control the corporations, were charged with various 
misrepresentations and unfair and deceptive practices in violation 
of provisions of the act applicable to packers, in connection with 
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sales of beef in Wisconsin to Wisconsin and Illinois customers. 
The complaint was later amended to add charges of similar viola- 
tions against Bruhn corporations doing business in Denver, Colo- 
rado, and Alexandria, Virginia. 


The hearing was held before Hearing Examiner Jack W. Bain, 
Office of Hearing Examiners, United States Department of Agri- 
culture, for a total of 17 days. Complainant was represented by 
Jerome S. Ducrest, Raymond W. Fullerton and Paul M. Donovan, 
Office of the General Counsel of the Department. Respondents 
were represented by E. Riley Casey and Steven John Fellman, of 
the law firm of Counihan, Casey & Loomis, Washington, D. C. 
Complainant called 63 witnesses and presented 123 exhibits, some 
of which contained a number of items. Respondents called five wit- 
nesses and offered eight exhibits, seven of which were received 
in evidence, objection to one having been sustained. The hearing 
transcript contains approximately 2,030 pages. Complainant’s 
and respondents’ exhibits will be cited hereinafter as “CX” and 
“RX”, respectively, followed by the exhibit numbers. 


After the hearing, the parties filed suggested findings and 
briefs. Thereafter, the hearing examiner issued a recommended 
decision to the effect that respondents had violated the act as 
charged and he proposed a cease and desist order. 


Respondents filed exceptions to the recommended decision and 
order and requested oral argument upon their exceptions. Oral 
argument was held before the Judicial Officer in Washington, 
D. C., November 4, 1969. 


In brief, the amended complaint charges that respondents of- 
fered sides or quarters of beef for sale in various newspaper 
advertisements which induced persons to go to their plants to 
purchase beef; that such offers were not bona fide but were made 
for the purpose of inducing persons interested in purchasing the 
advertised beef to buy higher priced beef; that respondents dis- 
paraged the sale of the advertised beef and usually sold persons 
who responded to such advertisements higher priced beef; that 
respondents displayed and sold meat which they represented to 
purchasers to be hindquarters of beef and, pursuant to such sales, 
delivered processed and packaged meat, a substantial portion of 
which emanated from beef forequarters that were inferior to beef 
hindquarters; and that respondent displayed and sold meat to 
purchasers which respondents represented as having been graded 
a specific USDA quality grade and, pursuant to such sales, deliv- 
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ered processed and packaged meat, a substantial portion of which 
originated from beef carcasses that had been graded lower than 
the represented USDA quality grade or had not been USDA 
quality graded. 


The issues raised by respondents, including alleged procedural 
errors and alleged lack of jurisdiction, are discussed under the 
heading “Conclusions” below. 


FINDINGS OF FACT 


1. Respondent Bruhn’s Freezer Meats of Chicago, Inc., doing 
business as Beefland Freezer Meats, is a Wisconsin corporation 
with its principal office and place of business at Bristol, Wis- 
consin. 


2. Respondent Bruhn’s Freezer Meats of Alexandria, Inc. (later 
doing business as “Just Good Meats”) is a Virginia corporation 
with its principal office and place of business at Alexandria, 
Virginia. 

8. Respondent Beefland Freezer Meats of Denver, Inc., doing 
business as Beefland Freezer Meats (formerly Bruhn’s Freezer 
Meats of Denver), is a Colorado corporation with its principal 
office and place of business at Denver, Colorado. 


4, Respondent Bruhn’s Service Company, Inc., is a Nebraska 
corporation with its principal office and place of business at Elk- 
horn, Nebraska. It owns all the stock of Bruhn’s Freezer Meats of 
Chicago, Inc., Bruhn’s Freezer Meats of Alexandria, Inc., Beef- 
land Freezer Meats of Denver, Inc., and each of the other corpora- 
tions in the Bruhn organization, viz., Bruhn’s Freezer Meats, Inc., 
Ellicott City, Maryland, Brockton Freezer Meats, Inc., Brockton, 
Massachusetts, Western Hills Freezer Meats, Inc., Cincinnati, 
Ohio, Bruhn’s Freezer Meats, Inc., West Richfield, Ohio, Jackson 
Pike Freezer Meats, Inc., Grove City, Ohio, Black Angus Freezer 
Meats, Inc., Pasadena, Texas, Black Angus Freezer Meats, Inc., 
Orange, California, Black Angus Freezer Meats, Inc., Pasadena, 
California, Black Angus Freezer Meats, Inc., Santa Monica, Cali- 
fornia, Black Angus Freezer Meats, Inc., South Gate, California, 
Black Angus Freezer Meats, Inc., Cedarhurst, New York, Beef- 
land Freezer Meats, Inc., Memphis, Tennessee, Hartland Freezer 
Meats, Inc., Hartland, Wisconsin, Black Angus Freezer Meats, 
Inc,. Lyndhurst, New Jersey, Beefland Freezer Meats, Inc., Chesa- 
peake, Virginia, Black Angus Freezer Meats, Inc., Elkhorn, Ne- 
braska, Peabody Freezer Meats, Inc., Peabody, Massachusetts, 
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Bruhn’s Freezer Meats, Inc., Paoli, Pennsylvania, Black Angus 
Freezer Meats, Inc., Philadelphia, Pennsylvania, Bruhn’s Freezer 
Meats, Inc., Allison Park, Pennsylvania, Bruhn’s Freezer Meats, 
Inc., South Hills Branch, Pittsburgh, Pennsylvania, Tigard 
Freezer Meats, Inc., Tigard, Oregon, Beefland Freezer Meats, 
Inc., San Antonio, Texas, Black Angus Freezer Meats, Inc., San 
Diego, California, Beefland Freezer Meats, Inc., Walnut Creek, 
California, Marin Frozen Foods, Inc., San Anselmo, California, 
San Leandro Freezer Meats, Inc., San Leandro, California, Mateo 
Freezer Meats, Inc., San Mateo, California, Secoma Freezer 
Meats, Inc., Federal Way, Washington, Beefland Freezer Meats, 
Inc., Seattle, Washington, Beefland Freezer Meats, Inc., Clayton, 
Missouri, and Black Angus Freezer Meats, Inc., Tampa, Florida. 


5. Respondent Earl Bruhn, Jr., of Elkhorn, Nebraska, owns 51 
percent of the stock of Bruhn’s Service Company, Inc., and is 
president of the four respondent corporations and of each of the 
other corporations mentioned in Finding 4. 


6. Respondent Robert Bruhn, of Elkhorn, Nebraska, owns 49 
percent of the stock of Bruhn’s Service Company, Inc., and is vice 
president of the four respondent corporations and of each of the 
other corporations mentioned in Finding 4. 


7. Respondent Bruhn’s Service Company, Inc., and its sole 
owners, respondents Earl] Bruhn, Jr., and Robert Bruhn, super- 
vise, manage, direct, control, and formulate the policies of the 
overall operations of the four respondent corporations and each 
of the other corporations in the Bruhn organization located 
throughout the country and mentioned in Finding 4. 


8. Respondents advertised in the February 22, 1965, Milwaukee 
Sentinel, featuring a “WASHINGTON’S BIRTHDAY VARIETY 
FREEZER MEAT SALE” at their Bristol, Wisconsin, plant 
(Bruhn’s Freezer Meats of Chicago, Inc., d/b/a Beefland Freezer 
Meats). The most prominent price quoted was 27 (figures over 
two inches high) cents per pound for “Extra Special Heavy, 
Tender and Delicious BEEF SIDES”, in a circle four inches in 
diameter about the center of the ad. Also quoted, inter alia, were 
prices of 35¢ and 33¢ (figures slightly over one inch high) for 
“U.S.D.A. Choice Beef Halves” and “Delicious Beef Hinds’, 
respectively. No other price per pound figure was over a half 
inch high. The price generally accepted in the meat packing 
industry as the wholesale price for ““U.S.D.A. Choice Beef Halves” 
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on that date was 36 to 3714 cents per pound for purchases in 
carload lots and 3614 to 40 cents per pound for purchases in less 
than carload lots. 


9. On Monday, February 22, 1965, Mrs. Blanche Steinhoff (who 
testified at the hearing) and her husband, of Kenosha, Wisconsin, 
went to respondents’ Bristol, Wisconsin, plant in response to the 
above advertisement. “Jim’’, respondents’ employee then in charge 
there, advised them that an appointment was necessary to see and 
select meat. They made an appointment for the following Satur- 
day and left a $5.00 deposit, as requested. 


10. When Mr. and Mrs. Steinhoff returned to the plant for the 
appointment on February 27, 1965, “Jim” took them into respon- 
dents’ cooler and showed them different qualities of beef displayed 
in bulk quantities. The beef advertised for 27¢, to use Mrs. Stein- 
hoff’s words in her testimony, “‘was not even meat, it was sort of 
yellow tallowy fat hanging on a hook.” “Jim” disparaged the 
quality of such advertised beef, saying it was the kind of meat 
people on relief bought. The Steinhoffs then selected and ordered 
a loin steak section and a beef quarter which the employee told 
them was a hindquarter. The meat ordered was 79¢ per pound, 
the most expensive offered by respondents (later reduced to 75¢ 
after the buyers’ complaints). The meat selected was hanging on 
a hook when the Steinhoffs left the cooler. When they returned to 
the cooler, they agreed that the meat then on the hook was not 
what they had selected and ordered, although “Jim” said it was. 
Respondents’ employees manufactured, prepared, processed, pack- 
aged, and delivered 199 pounds of meat to the Steinhoffs at the 
plant. The delivered meat was not the beef the buyers had se- 
lected, a substantial part of it not even the kind of beef ordered. 
About 40 percent of that delivered came from the forequarter 
of a beef carcass, economically inferior to meat from a hind- 
quarter, which contains most of the valuable cuts. 


11. Because of quoted prices lower than locally current in 
respondents’ ad in the December 20, 1964, Racine Sunday Bul- 
letin (“OVERSTOCKED!”, “TENDER WESTERN BEEF 
SIDES .... 25¢ lb.”, “See it processed and wrapped “FREE”; 
generally accepted carlot prices following day, Monday, 3614 to 
38¢), Mrs. Jacqueline Schweitzer of Racine, Wisconsin, with her 
mother, went to respondents’ Bristol plant on December 21, 1964. 
At the suggestion of respondents’ employee who came to wait on 
her, she made an appointment for December 26 and a $5.00 
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deposit to “hold these prices .... We will appreciate this oppor- 
tunity to help you select your beef and process it... .” On the 
appointed day, Mrs. Schweitzer was shown the meat in the cooler, 
the 25¢ meat “looked like a piece of fat hanging there”, it was 
disparaged as very fatty, she was shown higher priced meat, she 
selected and purchased, at 69¢ per pound, what was recommended 
to her and she was told was a 397-pound beef side graded as 
USDA Choice. Respondents processed and delivered to Mrs. 
Schweitzer, pursuant to this purchase, beef which was not a 
USDA Choice side of beef, but was from various carcass quarters 
which had differing USDA quality grades, some of which quarters 
had not been USDA quality graded. 


12. Respondents’ ad in the Thursday, September 17, 1964, 
Kenosha News quoted “U.S.D.A. Graded and Inspected BEEF 
HINDS” at 33¢ per pound and “Your Choice of 14 Beef Good 
Choice or Prime All Govt. Graded and Inspected” at 39¢. The 
generally accepted wholesale price for Good Beef Halves on that 
day was 37 to 3914¢ per pound in carloads and 39 to 4114¢ in less 
than carloads, and for Choice Beef Halves was 3814 to 4014¢ 
in carloads. In response to the ad, Mrs. Arlene D. Monson, of 
Kenosha, Wisconsin, with her husband and children, went to 
respondents’ Bristol plant on September 19, 1964, where she was 
told to, and did, make an appointment to select meat and left a 
$10.00 deposit to hold the prices. In keeping the appointment, 
Mr. and Mrs. Monson mentioned the 33¢ quarters to the person 
waiting on them, but he said they would not want that, and talked 
about higher prices and halves, and less waste in more expensive 
cuts. They selected and ordered what the employee said was a 
U. S. Choice hindquarter at 75¢ per pound. They waited for it 
to be processed, and were delivered a bulk quantity of beef, a 
substantial portion of which was from a forequarter rather than 
a hindquarter. 


13. On September 29, 1964, Mrs. Gladys Baumeister, of Bur- 
lington, Wisconsin, in response to ads in the Milwaukee Journal 
and the Burlington High Lighter for meat at 29¢ per pound, went 
to respondents’ Bristol plant. Ben Boltus, respondents’ employee 
there, sold her 1,000 pounds of beef at 65¢ per pound which he 
represented to be a whole carcass of USDA Choice beef. Respon- 
dents processed and packaged the beef, part of which Mrs. Bau- 
meister took home but most of which she stored in lockers of 
respondents at the plant. When she returned for more meat, it 
was missing, and Mr. Volden, the plant manager, replaced it with 
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what he said was USDA Choice beef. The replacement contained 
a substantial quantity of ungraded beef. 


14, On January 16, 1965, Mrs. Roberta L. Monson and her 
husband, then of Kenosha, Wisconsin, went to respondents’ Bris- 
tol plant to inquire about beef hinds advertised by respondents 
at 33¢ per pound in the January 15, 1965, Kenosha News. As 
instructed by George Volden, the plant manager, Mrs. Monson 
filled out a credit application, put up a $10.00 deposit, and made 
an appointment. When the Monsons returned for the appoint- 
ment, James Witt, respondents’ employee, showed them that the 
383¢ meat was very fat, and said it would be 60 to 65 percent 
waste. The Monsons selected and purchased, at 79¢ per pound, 
what Witt represented to them as a 344-pound beef hindquarter 
quality graded as USDA Prime. Respondents then processed and 
delivered the order to the purchasers, who took it directly from 
the Bristol plant to the Kenosha Packing Company in Kenosha, 
where examination revealed that the beef was not from a hind- 
quarter, but came from at least two different forequarters. 


15. During 1964 and 1965, respondents’ principal supply of 
meat for the Bristol and Hartland, Wisconsin, plants was ob- 
tained through Gerhard Arnold Wezerek, of Oak Park, Illinois, 
who described himself as a meat peddler. Almost nightly, Mr. 
Wezerek would receive orders for the next morning from the 
manager or assistant manager of the Bristol plant by telephone 
calls, usually from him to the plant but sometimes from the plant 
to him. He would then obtain the ordered meat in Chicago, IIli- 
nois, and transport and deliver it to the plant or plants, usually 
receiving payment by check on delivery. He began supplying this 
meat at the request of one of the individual respondents at the 
Bruhn plant in Oak Park, Illinois. He delivered from 20 to 25 
carcasses averaging about 600 pounds each to the Bristol plant 
per week. Once every two to six weeks, by special order from 
Bristol, he delivered a fat, “wasty” cow. Such a cow, having a 
heavy fat covering from one to two inches thick, occasionally up 
to over three inches, was somewhat difficult to find, and was 
sometimes referred to as a “gem” by Wezerek. 


16. From September 1963 to March 1964, Paul Edward Kiel- 
basa, of Racine, Wisconsin, was employed as a meat cutter and 
salesman at the Bristol plant, and from August to February 1965, 
he was plant manager there. As plant manager, Kielbasa’s duties 
included buying or ordering meat, selling and cutting meat, and 
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responsibility for the plant in the absence of George Volden, 
district manager for the Bristol and Hartland plants. He ordered 
from Wezerek what customers’ appointments for the next day 
indicated might be appropriate. Occasionally he ordered “show 
pieces”, ungraded beef or cow of poor quality and appearance, for 
display in the cooler to discourage customers from buying the 
product which had been advertised at 27, 29, 33 or 35 cents a 
pound, while trying to sell them something else. The “show piece” 
was made to appear as undesirable as possible, by cutting so as 
to show the most fat, etc., and even by adding pieces of fat from 
other cuts. 


17. During the period here involved, respondents advertised 
bulk quantities of beef at their Bristol plant in newspapers pub- 
lished and widely circulated in Illinois, and a majority of persons 
purchasing meat from that plant were residents of Illinois. Most, 
if not all, of the customers responding to the ads asked for the 
cheap meat featured in them. 


18. In October 1965, in response to several ads in the Washing- 
ton Post quoting bulk quantities of beef at approximately 30¢ 
per pound, Mrs. Jeannette Gibbons, of District Heights, Mary- 
land, made an appointment to purchase meat from Bruhn’s 
Freezer Meats of Alexandria, Inc. (later “Just Good Meats, 
Inc.”), hereinafter referred to as respondents’ Alexandria plant, 
respondents, in this instance, referring to Earl Bruhn, Jr., Robert 
Bruhn, Bruhn’s Service Company, Inc., and Bruhn’s Feezer 
Meats of Alexandria, Inc. Mrs. Gibbons expressed interest in the 
advertised meat to Richard Cerv, the plant manager, who waited 
on her. Cerv disparaged such beef, saying, as she testified, “Gee, 
you really would not want that. It is the type of meat they use in 
institutions. You don’t buy this in the supermarket. You really 
would not feed this to your family.”” He showed Mrs. Gibbons 
more expensive grades and she purchased a bulk quantity of 89¢ 
beef which respondents processed, packaged and delivered to her, 
well knowing through credit arrangements with her, etc., that she 
bought it to take home to Maryland from Virginia. 


19. In June 1965, Lt. Col. Albert B. Crawford, Jr., of Alex- 
andria, Virginia, pursuant to an ad in the Washington Post quot- 
ing a “beef bundle” at 37¢ per pound, went to respondents’ Alex- 
andria plant, ordered a “beef bundle”, made a deposit, and made 
an appointment to return for the meat. When he went back for 
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the meat, the salesman disparaged the ordered meat, attempted 
unsuccessfully to switch Crawford to a better quality, and the 
order was cancelled. 


20. In June 1965, Gayle Stepp, with his wife, went to respon- 
dents’ Alexandria plant to buy meat advertised for 37¢ per pound. 
Respondents’ salesmen disparaged the 37¢ meat and tried to 
switch Stepp to higher priced beef but he insisted on that ad- 
vertised, and there was no sale. 


21. In September 1965, Joseph A. Marsten, of Alexandria, went 
to respondents’ Alexandria plant to buy meat advertised for 31¢. 
The salesmen disparaged the purchase of this meat and switched 
the purchase to meat at 75¢ per pound. 


22. In May 1965, Diano J. Giustozzi, answering an ad, went to 
respondents’ Alexandria plant where he ordered and was sold, 
despite salesmen’s attempts to switch him to more expensive meat, 
two advertised beef hindquarters, but part of the meat he was 
delivered was forequarter meat. 


23. In November 1965, Mrs. Leonard Zurick, of Washington, 
D. C., answering a Washington Post ad, went to respondents’ 
Alexandria plant, where she was switched from the 37¢ adver- 
tised beef to ordering 89¢ beef. Respondents knew, from credit 
arrangements, that Mrs. Zurick bought the meat in Virginia to 
take home in the District of Columbia. 


24. In January 1966, in response to an ad in the Washington 
Post, Sgt. Perry L. Garrett, of Upper Marlboro, Maryland, went 
to respondents’ Alexandria plant to buy meat advertised for 33¢ 
per pound. He was switched to purchasing considerably higher 
priced meat, respondents well knowing that he intended to take 
the meat home from Virginia to Maryland. 


25. In March 1966, in response to an ad in the Washington 
Post, Henry D. Rogers, Jr., of Riverdale, Maryland, went to 
respondents’ Alexandria plant to buy meat advertised for 35 and 
37 cents per pound, but he was switched to a purchase at 83¢ 
per pound, respondents well knowing that he intended to take 
the meat home to Maryland. 


26. On June 27, 1965, in response to an ad in the Washington 
Post for beef hindquarters at 33¢ per puond, Louis J. Herdt, Jr., 
of Woodbridge, Virginia, with a neighbor, went to respondents’ 
Alexandria plant, where they were not shown meat but made an 
appointment for later and left a $20 deposit. At the appointed 
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time, they were shown the 33¢ beef and other bulk quantities at 
79 to 89 cents, to which the salesman, Tony, later tried to switch 
them. They decided it was “a come-on” and decided not to buy, 
asking for the deposit back. Tony said the refund would come by 
mail in about a week. After complaint about a month later to 
the Better Business Bureau, Herdt and his neighbor received a 
check for the deposit in about a week. 


27. In June 1965, in response to an ad in the Washington Post, 
Mr. and Mrs. Clarence Anzengruber, of Alexandria, went to 
respondents’ Alexandria plant. Respondents’ salesman showed 
them the advertised beef, disparaged its quality, and tried to 
switch them to more expensive meat. They purchased what the 
salesman represented to be a hindquarter of beef, but some of 
the meat delivered to them was forequarter meat. 


28. In February 1965, Mrs. Margaret W. Hayes, of Alexandria, 
in response to a newspaper ad, went to respondents’ Alexandria 
plant. She was told there that to buy meat she needed an appoint- 
ment, and she made one for later. In filling the appointment, she 
expressed interest in the advertised meat. The salesman tried un- 
successfully to switch her to more expensive meat and she pur- 
chased about 150 pounds of that advertised. 


29. In February 1965, Mrs. Bernice B. Carr, of Washington, 
D. C., in response to an ad in the Washington Post, went to 
respondents’ Alexandria plant, where she made an appointment 
for later and left a $10 deposit. Back for the appointment, she 
told the salesman she did not like the meat she saw and he 
showed her other meat which she liked. She said she wanted 150 
pounds of it and he refused, saying he would not cut it up for a 
small amount. He said he would send a check for her deposit, 
but she did not receive the check until after she complained to 
the Better Business Bureau. 


30. During 1965 and 1966, respondents extensively advertised 
sales of bulk quantities of beef at their Alexandria plant in the 
Washington Post, the Washington Daily News, and the Evening 
Star, newspapers of general circulation distributed widely in the 
District of Columbia, Maryland and Virginia. Such advertising 
attracted customers from Washington, D. C., and Maryland as 
well as from Virginia. Many of the ads contained such phrases 
as “830 Plants Coast to Coast” (January 9, 1966; the “30” became 
“36” in later ads), “Bruhn’s Freezer Meats Are Also Located at 
Ellicott City, Md.”, “Two Convenient Locations .. . Ellicott City, 
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Md.... Alexandria, Va.”, “Alexandria, Va. and Hyattsville, Md.”, 
“All Meat Sold Hanging Weight!”, and ‘“‘All Prices Include Com- 
plete Processing”’. 


31. During the period here involved, respondents’ Alexandria 
plant received substantial quantities of its meat supply from 
Heinz’s Riverside Abbattoir, Inc., a slaughterer and meat packer 
in Baltimore, Maryland. Respondents’ plant manager or a sub- 
ordinate would telephone orders to John E. Heinz, an Abbattoir 
employee, who would fill the orders at the Abbattoir and trans- 
port the meat to the Alexandria plant. Periodically the orders 
included fat wasty beef similar to that mentioned in Finding 15 
for the Wisconsin plants. The orders were paid for on delivery 
at Alexandria. The supplier was instructed by respondents’ Elk- 
horn office that, if payment was not received on delivery, “‘they 
would see we got a check”. 


32. On Sunday, January 17, 1965, Mrs. Irene M. Hill, with her 
husband, of North Denver, Colorado, in response to an ad in the 
Rocky Mountain News quoting beef hindquarters at 33¢ per 
pound, went to the Beefland Freezer Meats of Denver, Inc., plant. 
As instructed at the plant, she left a $5.00 deposit, filled out a 
credit application, and made an appointment for the following 
day, Monday. She telephoned the plant on Monday and was 
asked to come in Tuesday. She and her husband did so. They 
asked about the 33¢ meat, saw that it, in her words, “was all 
fat and it had a gray look to it, and the amount of meat that I 
could see on it was just about as thick as a pencil.” The salesman 
persuaded the Hills to buy a better grade and they purchased 150 
pounds at 79¢ a pound. 


33. In September 1965, Mrs. Evelyn L. Read, of Denver, Colo- 
rado, in response to an ad in the Denver Post, went to respon- 
dents’ Denver plant. She saw and approved the meat advertised 
at 39¢ per pound, a beef half, deposited $20 as requested, and 
made an appointment to come back and have the meat cut to her 
specification. At the appointment, Mrs. Read again approved the 
side shown her at 39¢, but two salesmen pointed out disadvan- 
tages of it to her, and persuaded her to switch to a purchase at 
59¢ a pound. 


34. In February 1965, Mrs. Marjorie M. Coombes and her hus- 
band, of Denver, Colorado, pursuant to an ad in the Denver Post 
for beef hindquarters at 33¢ per pound, went to respondents’ 
Denver plant. They were shown the advertised product, and were 








234 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 223 


ready to purchase it and take it home. They were told they could 
not do so at that time, but should leave a deposit and come back 
the following night, when they would get the meat they had 
picked out. The next night they were shown what the salesmen 
said was the piece they had chosen, but it was not the same 
meat. The salesmen then persuaded them to switch to a purchase 
of more expensive meat. The beef respondents delivered to them 
was not the more expensive meat they had selected and purchased. 


35. In April 1965, in response to a Denver Post ad featuring 
beef halves at 26¢ per pound, Medford H. Shively, Jr., of Denver, 
Colorado, after making an appointment by telephone, went to 
respondents’ Denver plant to buy an advertised half. A salesman 
disparaged the 26¢ half, and switched Shively to a more expensive 
one. While this selection was being weighed, another salesman 
disparaged it and switched the purchase to a still more expensive 
beef and the deal was consummated at 79¢. In the ad, and on 
respondents’ credit form, appear in light letters on a dark back- 
ground, “BUY WITH CONFIDENCE FROM THE LARGEST 
HOME FREEZER MEAT DEALER IN THE U.S.A.” 


86. In February 1965, Frank E. Womick, in response to a 
Denver newspaper ad, went to respondents’ Denver plant, which 
was near his home, and was shown a USDA Choice beef hind- 
quarter at 49¢ per pound. He agreed to purchase it, but was told 
that if he came back in ten days “‘we’ll have another piece just 
like it”. When he returned, he was shown beef that was not USDA 
Choice, which he refused. When the salesman tried to sell him 
69¢ meat, he made no purchase and got his deposit back. 


37. During the period here involved, respondents’ Denver plant 
received its beef carcasses, which included fat wasty ones oc- 
casionally, from suppliers which purchased livestock at posted 
stockyards in Colorado and from places outside Colorado, slaugh- 
tered such livestock, and shipped the livestock products within 
and outside of Colorado. 


38. During the period here involved, it was a regular practice 
of the respondents at their plants in Bristol, Wisconsin, Alex- 
andria, Virginia, and Denver, Colorado, to disparage to cus- 
tomers the lower priced meat advertised and to attempt to sell 
them instead, or switch them to, higher priced meat and to mis- 
represent cuts of meat from forequarters of beef carcasses as 
having come from hindquarters. 


BRUHN’S FREEZER MEATS 235 
Cite as 29 A.D. 223 


89. Bruhn’s Service Company, Inc., maintained supervisory 
control over the Bristol, Alexandria, and Denver operations, as 
well as the other Bruhn corporations listed in Finding 4, includ- 
ing transferring employees among them. Service Company made 
periodic inspections of the other respondent corporations’ inven- 
tories, payrolls, bank accounts, finance company connections, held 
monthly sales meetings at various places for representatives of 
all units, and sent them mats and other suggestions for their 
advertising. 


40. In the Washington Metropolitan Area Telephone Directory, 
Virginia Suburban Section, for 1965-1966 and for 1966-1967, 
respondents had their Alexandria plant listed in the Yellow 
Pages, not under the heading ‘“Meat-Retail” but under “Meat- 
Wholesale’, and the 1966-1967 listing and May 1966 Washington 
Yellow Pages listing contained the phrase “Wholesale Meat for 
Your Freezer”. 


41. When respondents’ ads involved herein quoted prices for 
USDA graded beef carcass sides and hindquarters, such prices 
were within the range of wholesale prices generally accepted in 
the meat packing industry for the advertised quantities and 
grades. 


42. Respondents’ Bristol, Alexandria, and Denver plants, and 
the other Bruhn units throughout the country listed in Finding 
4, were equipped with the tools, machinery and implements 
typically used to manufacture and prepare meat and meat food 
products, viz., coolers, meat freezing units, electric saws for cut- 
ting meat, electric grinders for grinding meat, rails for moving 
meat, rail scales for weighing meat, hooks for hanging meat, 
wrapping tables, and various hand tools, including knives, saws, 
and cleavers. Such tools, machinery and implements were used to 
freeze meat, grind meat, cut meat, bone meat, trim meat, package 
meat and otherwise manufacture and prepare meat for sale. 


CONCLUSIONS 
I 


The findings of fact above are practically the same as those 
proposed by the hearing examiner and they are overwhelmingly 
supported by the hearing record evidence. There is no doubt from 
the evidence that respondents engaged in the practice of “bait 
and switch” in the selling of beef. The bait, of course, was the 
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featured low, low price for beef in respondents’ advertisements. 
When the low price brought traffic to the plants the advertised 
beef was disparaged and customers were switched to higher 
priced beef. 


It is also well established by the evidence that, on a number of 
occasions respondents substituted beef from forequarters for 
more expensive hindquarters when customers ordered and paid 
for hindquarters and that respondents represented and sold beef 
as USDA Choice when some of the beef delivered to the cus- 
tomer was of a lower USDA grade or was ungraded. 


It seems beyond controversy that such practices are “unfair” 
within the meaning of section 202 (a) of the act. They are unfair 
to the customers and constitute unfair methods of competition. 


II 


Respondents have compiled and presented a lengthy list of 
objections or exceptions to rulings of the hearing examiner (see 
respondents’ brief before the hearing examiner, pp. 20-51). They 
contend that because of the protested rulings respondents were 
deprived of procedural due process and that the complaint 
should be dismissed or that a new hearing should be held. 


Respondents’ complaints in this regard are of the kind assidu- 
ous and skillful trial attorneys assemble and urge in support of 
a motion for a new trial in a criminal proceeding and are, for 
the most part, based upon the technical rules of evidence tradi- 
tionally employed in court trials. A few fairly typical illustrations 
of the nature of the exceptions follow. 


Respondents complain that, while the hearing examiner acceded 
to their request to exclude prospective witnesses from the hearing 
room while other witnesses were testifying, he made an exception 
for Department of Agriculture employees and permitted them to 
stay in the hearing room and to hear witnesses testify. But these 
employees had made the investigation, they had worked together 
in preparing the case and we fail to see how the respondents were 
hurt by their presence in the hearing room. 


Respondents are aggrieved by the rulings allowing the admis- 
sion of the evidence referred to in Findings of Fact 9 and 10. 
Respondents wanted the testimony stricken because “Jim” was 
not further identified and proven to be an employee or repre- 
sentative of Beefland. But he was the person at the plant who 
told the Steinhoffs that an appointment to select beef was neces- 
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sary, he accepted the deposit, displayed the beef on their second 
visit, “touted” them off the advertised special and sold them 
higher priced beef, etc. No additional evidence was needed to 
identify “Jim” as working for Beefland. 


Respondents complain too that they were not furnished with a 
copy of the complete investigation report of witness Odom, a 
Department employee who had conducted an investigation prior 
to the issuance of the complaint and who testified as a witness for 
complainant. The complainant offered respondents’ counsel a 
copy of the report with excisions of material not relevant to 
Odom’s testimony and the hearing examiner was furnished in 
camera a copy of the complete report to verify the irrelevancy 
of the excised portions. The hearing examiner agreed with the 
complainant as to the irrelevancy of the deleted material and we 
also agree. Respondents were not entitled to Odom’s complete 
report. They were given all that was necessary under the Jencks! 
rule, namely, the part of the report relevant to Odom’s testimony 
for purposes of impeachment of the witness. 


Respondents object to the admission of testimony from a con- 
sumer witness to the effect that her mother, who was in Beef- 
land’s cooler with her, heard what the Beefland employee told her 
(Tr. pp. 66-67). This testimony was apparently merely ground- 
work for the testimony of the mother who was the next witness 
(Tr. pp. 80-87). How this damaged respondents does not appear. 


Respondents find something wrong in the refusal of the hearing 
examiner to strike the testimony of complainant’s witness Turner 
because some of the meat he had examined for quality was no 
longer available for examination and because the complainant 
would permit the meat still available for inspection to be exam- 
ined by respondents only in the presence of Department officials. 
Respondents objected to this arrangement and did not arrange 
to examine the meat. We do not understand why, under the 
circumstances, Turner’s testimony should be considered in- 
admissible. 


Respondents also attack as inadmissible or erroneous in some 
way the admission of the testimony of three former Bruhn em- 
ployees who admitted to having criminal records. The admissibil- 
ity of the testimony is not the issue but the probative value. 


1. Jencks v. United States, 553 U.S. 657 (1957) involved Federal criminal proceedings but 
has been held applicable to Federal administrative adjudications. Communist Party v. Sub- 
versive Activities Control Board, 254 F.2d 314, 328 (D.C. Cir. 1953). 








238 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 223 


Most of respondents’ exceptions to rulings of the hearing 
examiner rely upon the exclusionary rules of evidence and re- 
spondents challenge the admission into evidence of hearsay. But 
the traditional hearsay rule is not required to be applied to hear- 
ings in administrative proceedings.? Opp Cotton Mills v. Admin- 
istrator, 312 U.S. 126, 155 (1941). See also, Trade Comm'n. v. 
Cement Institute, 333 U.S. 683, 705-706 (1948); Wallace Corp. 
v. Labor Board, 323 U.S. 248, 253 (1944) ; Parker v. Brown, 317 
U.S. 341, 363, fn. 9 (1943); Phelps Dodge Refining Corp. v. 
Federal Trade Commission, 139 F.2d 398, 397 (2d Cir. 1948) ; 
National Labor Relations Board v. Remington Rand, Inc., 94 
F.2d 862, 873 (2d Cir. 1938), cert. denied 304 U.S. 576. 


Davis, Administrative Law Treatise, § 1401, says that the trend 
even in court proceedings is away from the rigidity of the exclu- 
sionary rules and § 1403 says that to the extent that the exclu- 
sionary rules are the peculiar product of the jury system they 
should be deemed to be inapplicable in cases tried without juries, 
both in the administrative and the judicial processes. 


At the hearing in this proceeding some evidence was admitted 
that was not relevant to the charges in the complaint, e.g., un- 
happy customers in some instances claimed they were short- 
weighed. But there was no jury to be protected, the hearing 
examiner did not utilize such testimony and I have completely 
ignored it. 


There is ample “competent” evidence to support the findings 
of fact above, aside from so-called hearsay. We have found no 
abuse of discretion on the part of the hearing examiner, no 
reversible error and no deprivation of due process of law to 
respondents. As the Court said in Great Lakes Screw Corpora- 
tion v. N.L.R.B., 409 F.2d 375, 378 (5th Cir. 1969) “. . . neither 
a perfect record nor laboratory conditions are prerequisites to 
a fair hearing...” 


III 


Respondents bear down hard on the jurisdictional issues. They 
claim that (1) they are not engaged in interstate commerce, 
(2) that they are not “packers” as defined in the act, (3) that 





2. In fact the United States District Court for the Eastern District of Illinois recently 
(April 9, 1969) refused enforcement of an award of the National Railroad Adjustment Board 
because the referee of the Board rejected testimony and evidence of the carrier as hearsay 
and inadmissible. Pike and Fischer, Administrative Law, Volume No. 3 (1-27-70), p. 216. 
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they are retailers and not covered by the act and (4) that the 
transactions complained of did not occur in interstate commerce. 


Pertinent provisions of the act are: 
Sec. 2. (a) When used in this Act— 


(6) The term “commerce” means commerce between any 
State, Territory, or possession, or the District of Columbia, 
and any place outside thereof; or between points within the 
same State, Territory, or possession, or the District of Co- 
lumbia, but through any place outside thereof; or within any 
Territory or possession, or the District of Columbia. (7 
U.S.C. 182) 


(b) For the purpose of this Act (but not in anywise 
limiting the foregoing definition) a transaction in respect to 
any article shall be considered to be in commerce if such 
article is part of that current of commerce usual in the 
livestock and meatpacking industries whereby livestock, 
meats, meat food products, livestock products, dairy prod- 
ucts, poultry, poultry products, or eggs are sent from one 
State with the expectation that they will end their transit, 
after purchase, in another, including, in addition to cases 
within the above general description, all cases where pur- 
chase or sale is either for shipment to another State, or for 
slaughter of livestock within the State and the shipment 
outside the State of the products resulting from such slaugh- 
ter. Articles normally in such current of commerce shall not 
be considered out of such current through resort being had 
to any means or device intended to remove transactions in 
respect thereto from the provisions of this Act. For the pur- 
pose of this paragraph the word “State” includes Territory, 
the District of Columbia, possession of the United States, 
and foreign nation. (7 U.S.C. 183). 


Sec. 201. When used in this Act— 


The term “packer” means any person engaged in the business 
(a) of buying livestock in commerce for purposes of slaugh- 
ter, or (b) of manufacturing or preparing meats or meat 
food products for sale or shipment in commerce, or (c) of 
manufactuing or preparing livestock products for sale or 
shipment in commerce, or (d) of marketing meats, meat food 





240 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 223 


products, livestock products, dairy products, poultry, poul- 
try products, or eggs in commerce; but no person engaged 
in such business of manufacturing or preparing livestock 
products or in such marketing business shall be considered 
a packer unless... (Emphasis supplied.) 


Sec. 406. 


(b) The Federal Trade Commission shall have power and 
jurisdiction over any matter involving meat, meat food prod- 
ucts, livestock products in unmanufactured form, or poultry 
products, which by this act is made subject to the power or 
jurisdiction of the Secretary, as follows: . 


(3) Over all transactions in commerce in margarine or 
oleomargarine and over retail sales of meat, meat food 
products, livestock products in unmanufactured form and 
poultry products. 


(c) The Federal Trade Commission shall have no power or 
jurisdiction over any matter which by this act is made sub- 
ject to the jurisdiction of the Secretary, except as provided 
in subsection (b) of this section. 


(d) The Secretary of Agriculture shall exercise power or 
jurisdiction over oleomargarine or retail sales of meat, meat 
food products, livestock products in unmanufactured form, 
or poultry products only when he determines, in any investi- 
gation of, or any proceeding for the prevention of, an alleged 
violation of this act, that such action is necessary to avoid 
impairment of his power or jurisdiction over acts or trans- 
actions involving livestock, meat, meat food products, live- 
stock products in unmanufactured form, poultry or poultry 
products, other than retail sales thereof. In order to avoid 
unnecessary duplication of effort by the Government and 
burdens upon the industry, the Secretary shall notify the 
Federal Trade Commission of such determination, the rea- 
sons therefor, and the acts or transactions involved, and 
shall not exercise power or jurisdiction with respect to acts 
or transactions involving oleomargarine or retail sales of 
meat, meat food products, livestock products in unmanu- 
factured form or poultry products if the Commission within 
10 days from the date of receipt of such notice notifies the 
Secretary that there is pending in the Commission an inves- 
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tigation of, or proceeding for the prevention of, an alleged 
violation of any act administered by the Commission involv- 
ing the same subject matter. 


Under clause (b) of the first sentence of section 201 respon- 
dents are packers if they are “. . . engaged in the business of 
manufacturing or preparing meats or meat food products for sale 
or shipment in commerce’. (Emphasis supplied.) 


Respondents are engaged in the preparation of meats for sale. 
Respondents manufacture and prepare meats for sale by cutting 
the sides and quarters of beef into consumable-size cuts, by 
boning meats, by grinding meats, by trimming, by wrapping 
individual cuts and by freezing the prepared meats to preserve 
them.’ 


Respondents, then, manufactured or “prepared” meats for sale. 
United States v. Conkey and Co., 12 Ct. Cust. App. 552-555 
(1925). See definitions of “prepare” in Webster’s Third New 
International Dictionary (1964) and in Black’s Law Dictionary 
(rev. 4th edition 1968). 


Too, the respondents prepared meats for sale “in commerce”. 
The Bruhn outlets in Alexandria, Virginia, Bristol, Wisconsin, 
and Denver, Colorado, advertised in newspapers with multi-state 
circulation, customers at the Alexandria, Virginia, plant came 
from Maryland and the District of Columbia and customers came 
to the Bristol, Wisconsin, plant from Illinois. Respondents knew 
that they sold to customers from outside the state in which the 
plants were located and that the customers took the meat to their 
homes. These were sales “in commerce’. 


The evidence establishes also that the Alexandria, Virginia, 
plant and the Bristol, Wisconsin, plant were supplied with car- 
casses and sides of beef by sources from outside the state where 
the plant was located. The Denver plant obtained its beef sup- 
plies from slaughterers who purchased cattle at stockyards 
posted under the act and from outside the State of Colorado. 


Recently (November 12, 1969) the United States District 
Court for the Northern District of California entered an opinion 
in Folsom-Third Street Meat Co. Vv. Orville Freeman and three 
other companion cases (Civil No. 41701, No. 41702, No. 41705 
and Civil No. 42725) holding that the complainants were packers 
“in commerce”. The opinion reads in part: 
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Each of the plaintiffs is a California corporation with its 
principal place of business in San Francisco, California. 
Each of the plaintiffs is a wholesale meats enterprise which 
purchases various types of fresh meats including beef, pork, 
veal and lamb, in the form of carcasses and smaller cuts. 
They then break the carcasses and subdivide the meat into 
customer cuts for resale to their retail market and restaurant 
customers. 


Plaintiffs purchase their meats from suppliers who are out- 
side of California and, to a greater extent, from suppliers 
who are within California. Many of the suppliers who are 
within California are themselves engaged in the business of 
buying livestock “in commerce” for purposes of slaughter or 
receive their meats and meat food products from out-of- 
state sources. 


After citation and discussion of a number of cases, including 
Stafford v. Wallace, 258 U.S. 495 (1922), United States v. Tyson’s 
Poultry, Inc., 216 F. Supp. 58, 61-62 (W.D. Ark. 1963), Safeway 
Stores, Inc. v. Freeman, 369 F.2d 952 (D.C. Cir. 1966) and Swift 
& Company v. United States, 393 F.2d 247, 253 (7th Cir. 1968) 
the Court said... 


The principles espoused in these cases and the consistently 
liberal construction placed upon the Act by the courts lead 
to the conclusion that the plaintiffs in the instant case are 
“packers” whose activities are “in commerce” for purposes 
of filing the “Annual Report of Packers” as required under 
the Act. 


All the plaintiffs concede that they purchase meat and meat 
food product supplies from out-of-state suppliers and that, 
to a more limited degree, have made sales out of state. 
Furthermore, much of the meat purchased by plaintiffs from 
California sources has in turn come from out-of-state 
sources, thus affecting commerce and rendering it subject to 
the Congressional power to regulate interstate commerce. 
United States v. Darby, 312 U.S. 110, 118 (1941); United 
States v. Wrightwood Dairy Co., 315 U.S. 110, 124 (1942); 
Maryland v. Wirtz, 392 U.S. 183, 188, 191 (1968). 


And then, of course, we have a situation here in which there 
is a multi-state business. The individual respondents own and 
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operate Bruhn’s Service Company, Inc. and they are president 
and vice president, respectively, of each of the Bruhn plants, all 
of the stock of which is owned by Bruhn Service Company, Inc. 
The Service Company manages, directs, controls, etc., the policies 
and overall operations of all the plants, separately incorporated, 
that are listed in Finding of Fact 4, located in many states. 


We conclude, then, that respondents are packers manufactur- 
ing or preparing meats for sale “in commerce” and that the 
transactions involved were “in commerce”. 


Respondents additionally urge that they are retailers of meat 
and, that, therefore, they are not packers subject to the Secre- 
tary’s jurisdiction under the act. They cite Safeway Stores, Inc., 
supra, as authority for their position. 


There is nothing in the definition of “packer” in section 201 of 
the act which excludes or exempts from the definition a person 
who performs the functions that make him a packer but who sells 
at retail. 


Prior to the 1958 amendment of the act (72 Stat. 1749) the 
Secretary had jurisdiction under the act over retail sales of meat 
by persons who were packers under the act. House Report No. 
1048, 85th Congress, lst Session, accompanying H.R. 9020 under 
the heading “Retail Merchandising” which is.a part of the dis- 
cussion in the report of “Problem Areas” has this to say: 


Under the provisions of the act, any person or firm 
engaged in the business of marketing, even at the retail level, 
any meats, meat food products, etc., in interstate commerce 
was classified as a packer and made subject to the provisions 
of the Act if that person or firm also owned as much as 20 
percent of the interest in a meatpacking or processing plant. 
At the time the act became law, this provision made sense, 
for, as has previously been pointed out, most of the retail 
merchandising of meat and meat food products was through 
small independent meat markets or grocery stores, and this 
provision was placed in the act so that none of the activities 
of meatpackers, even at the retail level, might escape the 
scrutiny of the Secretary of Agriculture. 


Since that time, the independent meat market or “butcher 
shop” has virtually disappeared from the American scene. 
Meat is now commonly marketed at retail either in a general 
neighborhood grocery store or in a self-service supermarket 
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along with canned goods, fresh vegetables, bakery goods, 
drugs, notions, kitchen utensils, and sundry other products. 
Many of these stores are operated by chains engaged in 
interstate commerce. Some of these chains also have meat- 
packing and meat processing operations. As a result, there 
are 14 chain stores presently classified as packers and filing 
reports under the act with the Secretary of Agriculture. 


The report goes on to explain that the bill in paragraph (2) 
of section 1 provides that the Secretary of Agriculture and the 
Federal Trade Commission shall both have jurisdiction over 
trade practices of packers at the retail sales level and states 
“ ‘Retail sales’ means sales by a retailer to an individual con- 
sumer—not bulk sales to institutions and bulk users of products 
such as are normally made by wholesale dealers.” (Emphasis 
supplied.) 


A major force in the drive in 1957 and 1958 for amending 
the act was the fact that several court decisions and administra- 
tive rulings had held that chain grocery stores qualifying as 
packers were immune from jurisdiction of the Federal Trade 
Commission with respect to all their retailing activities including 
the retailing of food and non-food lines (see Senate Report No. 
1464, 85th Congress, 2d Session). 


There were legislative proposals to move to the Federal Trade 
Commission all jurisdiction over meat packers (see Senate Re- 
port No. 1464, 85th Congress, 2d Session) and other proposals. 
In the foreground of legislative consideration was the desire 
to give to the Federal Trade Commission jurisdiction over the 
non-packer activities of chain grocery stores qualifying as pack- 
ers under the act just as the Commission had jurisdiction over 
retail sales of chain grocery stores not qualifying as packers 
under the act. As to retail sales of meat by chains qualifying 
as packers section 406 was adopted. 


From the explanation of the problem of retail merchandising 
quoted above from the House Agriculture Committee report it 
is evident that the Committee was thinking in terms of retail 
merchandising of meat by chain grocery stores qualifying as 
packers under the act who retail meat along with numerous 
other food and non-food lines. It is seen too that the Committee 
did not mean by “retail sales” the kind of activity normally per- 
formed by wholesalers. 
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Respondents’ operations are not those of the normal and usual 
retailer of meat as described in the House Report above. They 
process and sell meat exclusively. They sell in bulk quantities and 
in the wholesale price range. We do not think that their sales 
of meat are the kind of retail sales that Congress intended to 
cover by the language of section 406 (b) (3). We conclude that 
respondents’ activities are not within the meaning of section 406 
(b) (3) of the act. 


Safeway Stores, Inc. v. Freeman, supra, does not weaken or 
destroy our conclusion. The District Court had held Safeway 
and A & P to be packers under the act and required to file annual 
reports as such because each operated central warehouses or 
plants at which meat was prepared or processed and then shipped 
to the company’s retail stores (244 F. Supp. 779 (1965)). The 
Circuit Court upheld the District Court. The chains argued that 
what was done at the warehouses was usually done at retail 
stores and that, therefore, they should not be considered packers 
under the act, pointing out that the same court in Giant Food, 
Ince. V. Federal Trade Commission, 307 F.2d 184, 187 (1962), 
had held Giant Food, Inc., another retail chain, not to be a packer 
under the act. The Court held Safeway and A & P to be packers 
under the act and said of the reference by the chains to the 
opinion in the Giant Food, Inc. case: 


“Appellants place some reliance upon a statement in Giant 
Food, Inc. v. Federal Trade Commission, 113 U.S. App. D.C. 
227, 230, 307 F.2d 184, 187, that we found without merit, 
Giant’s contention that it was a ‘packer’ within the meaning 
of the Packers and Stockyards Act. Viewed in context, the 
statement is not inconsistent with our present decision. The 
case involved proceedings against Giant by the Federal 
Trade Commission for unfair trade practices in the conduct 
of its retail business as such. The court was not called upon 
to and did not consider whether in some of its operations 
Giant would qualify as a ‘packer’ and, in those operations be 
subject to the Packers and Stockyards Act as administered 
by the Secretary of Agriculture” (pp. 957-958) (Emphasis 
supplied). 


We have concluded above that respondents qualify as “‘pack- 
ers” under the act. 


But at any rate, and even if we are wrong in our conclusion 
above, the Federal Trade Commission was notified by the Packers 
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and Stockyards Division, Consumer and Marketing Service (now 
the Packers and Stockyards Administration), that it was con- 
ducting an investigation of complaints received and that such 
investigation revealed “‘various unfair and deceptive practices” 
and “that these practices impair the effectiveness of the U. S. 
Department of Agriculture Grading Service and the free com- 
petitive marketing of meat” (CX 119). The Commission acknowl- 
edged receipt of the notice and stated that it interposed no 
objection to action by the Secretary of Agriculture (CX 119A). 
So that even if respondents’ operations are considered to involve 
“retail sales” within the meaning of the act the provisions of 
section 406 (d) have been met. 


IV 


A cease and desist order should be entered prohibiting the 
violations of the act found. The question remains as to whether 
the individual respondents, and the Bruhn’s Service Company, 
Inc., should be made subject to the cease and desist order as 
well as the separately incorporated outlets. 


Bruhn’s Service Company, Inc., controls the incorporated out- 
lets, i.e., the plants, and the individual respondents own Bruhn’s 
Service Company, Inc., and are the president and vice president 
of the 34 subsidiary corporations. In view of the ease with which 
subsidiary corporations can be collapsed and new corporations 
formed and plants relocated, etc., it would be futile to issue a 
cease and desist order without including Bruhn’s Service Com- 
pany, Inc., and the individual respondents who, through Bruhn’s 
Service Company, Inc., own, operate, control, etc., the subsidiary 
corporations. See Standard Education Society v. Federal Trade 
Commission, 302 U.S. 112, 119 (19387), Benrus Watch Company 
v. Federal Trade Commission, 352 F.2d 318, 325 (8th Cir. 1965). 
In public law corporate separateness is often ignored where the 
observance of the separate identity would enable evasion or 
circumvention of public law. See Fletcher, Cyclopedia of the Law 
of Private Corporations §45. 


V 


All exceptions, objections, requests, etc., inconsistent with this 
decision and order, whether or not specifically mentioned herein, 
are denied or overruled. 
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ORDER 


Respondents Bruhn’s Freezer Meats of Chicago, Inc., Bruhn’s 
Freezer Meats of Alexandria, Inc., Beefland Freezer Meats of 
Denver, Inc., and Bruhn’s Service Company, Inc., and their suc- 
cessors, Officers, directors, agents, and employees, and Earl 
Bruhn, Jr., and Robert Bruhn individually and as officers or 
directors of any corporation, directly or through any corporate 
or other device, in connection with any meat or meat food prod- 
uct manufactured or prepared for sale or shipment in commerce, 
shall cease and desist from: 


(1) Representing, directly or indirectly, that any meat or 
meat food product is being offered for sale at a certain 
price or under certain conditions when such offer is not 
a bona fide offer; 


(2) Preparing or displaying any meat or meat food product 
in any manner for the purpose of causing a prospective 
customer to believe that its purchase would be inad- 
visable ; 


(3) Disparaging or otherwise ridiculing or degrading any 
of the meat or meat food product they advertise for 
sale; 


(4) Misrepresenting the United States Department of Agri- 
culture quality grade officially assigned to any meat or 
meat food product; 


(5) Misrepresenting the anticipated yield of any bulk quan- 
tity of meat or meat food product; 


(6) Representing that any meat or meat food product has 
been or will be derived from a particular part or portion 
of a livestock carcass, when in fact such meat or meat 
food product has not been or will not be derived from 
such part or portion of a livestock carcass; and 


(7) Delivering to a purchaser any meat or meat food prod- 
uct which is not of the grade or quality ordered or pur- 
chased by the customer, or which originated from any 
part or portion of a livestock carcass other than the part 
or portion selected by the customer, if the customer has 
made a specific selection. 


Copies hereof shall be served on the parties. 
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(No. 13,032) 


WILLIAM GEURKINK, d/b/a GEURKINK LIVESTOCK COMPANY v. 
ForT DODGE LIVESTOCK AUCTIONS, INC., FRANK JESSEN, ER- 
VIN Moss, EUGENE L. KOLBE, AND ALL SHAREHOLDERS, DI- 
RECTORS, OFFICERS AND EMPLOYEES OF FORT DODGE LIVE- 
STOCK AUCTIONS, INC. P&S Docket No. 4104. Decided March 
9, 1970. 


Agent—Undisclosed principal—Liability 


Where respondent Kolbe failed to establish himself as agent for a disclosed 
principal and where respondent Jessen was the undisclosed principal in 
the transactions involved, respondents Kolbe and Jessen are jointly and 
severally liable to complainant for the unpaid balance of the purchase 
price of the livestock. However, payment by either of said respondents 
of the full amount due complainant will discharge the claim. 


Lack of evidence—Dismissal 


Where complainant failed to adduce evidence which could impose liability 
upon respondent Fort Dodge or personal liability upon respondent Moss, 
the complaint as to these two respondents is dismissed. Also the com- 
plaint is dismissed as against any and all unnamed shareholders, di- 
rectors or officers of the corporate entity of Fort Dodge Livestock Auc- 
tions, Inc. 


Robert R. Gavic, Gavic & Richardson, Spring Valley, Wisconsin, for com- 
plainant. 
Arthur H. Johnson, Johnson, Burnquist & Erb, Fort Dodge, Iowa, for 
respondent Fort Dodge Livestock Auctions, Inc. 
Howard D. Hamilton, Hamilton & Schill, Fort Dodge, Iowa, for respon- 
dents Frank Jessen and Ervin Moss. 
Respondent Eugene L. Kolbe, pro se. 
George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on May 3, 1968, complainant seeks reparation in the 
sum of $23,456.48, which is alleged to be the aggregate amount 
of four unpaid checks received by complainant in purported pay- 
ment of the purchase price of certain cattle which he sold at 
Baldwin, Wisconsin, on February 20, February 29, and March 6, 
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1968, respectively, to respondent Eugene Kolbe, who at all times 
represented himself to be the employee of respondent Fort Dodge 
Livestock Auctions, Inc. Complainant further alleges that all of 
said livestock were shipped to the sales barn of respondent Fort 
Dodge Livestock Auctions, Inc. 


Copies of the complaint and the investigation report, prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respon- 
dents Fort Dodge Livestock Auctions, Inc., Frank Jessen, and 
Ervin Moss on August 28, 1968, and upon respondent Eugene 
Kolbe on August 30, 1968. A copy of the investigation report was 
served upon complainant on August 28, 1968. 


The respondents, other than Eugene Kolbe, filed separate 
answers alleging in substance that respondent Kolbe had not 
acted as their agent in the transactions in question. Respondent 
Jessen further alleged in substance that the bank account on 
which the checks in question were drawn, was Kolbe’s account. 
Respondent Fort Dodge Livestock Auctions, Inc. denied that it 
had purchased anything from complainant and alleged in sub- 
stance that it only provided a facility through which others 
bought and sold cattle, for which it received a commission. These 
respondents all requested an oral hearing. 


Respondent Kolbe first filed an “objection to jurisdiction” of 
the Department, then an answer denying the allegations of the 
complaint, and moving. for dismissal of the complaint as failing 
to state facts sufficient to permit any relief against him. This re- 
spondent also requested oral hearing. 


By ruling issued on April 14, 1969, respondent Kolbe’s objec- 
tion to jurisdiction was overruled and his motion to dismiss was 
denied. 


An oral hearing was held at Rochester, Minnesota, on July 9, 
1969, George R. Springborg, Office of the General Counsel of this 
Department served as presiding officer. Complainant was repre- 
sented at the hearing by counsel, Robert R. Gavic, Spring Valley, 
Wisconsin. Respondents Fort Dodge Livestock Auctions, Inc. and 
Ervin Moss did not appear at the hearing. Respondent Frank 
Jessen was represented at the hearing by counsel, Howard D. 
Hamilton, Fort Dodge, Iowa. Respondent Eugene Kolbe appeared 
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on his own behalf. Complainant and respondents Kolbe and Jessen 
testified. 


FINDINGS OF FACT 


1. Complainant, William Geurkink (whose surname is incor- 
rectly spelled “Guerkink” in the complaint) is an individual 
whose address is Baldwin, Wisconsin. Complainant was at all 
times material herein engaged in the business of buying and 
selling livestock in commerce for his own account, and was 
registered under the Act as a dealer. 


2. Respondent Fort Dodge Livestock Auctions, Inc., an Iowa 
corporation, Fort Dodge, Iowa, hereinafter called “Fort Dodge,” 
was at all times material herein, engaged in the business of a 
dealer and market agency, registered under the Act to buy and 
sell livestock in commerce for its own account and to sell livestock 
on a commission basis, at the Fort Dodge Livestock Auctions, Inc., 
Fort Dodge, Iowa, a posted stockyard subject to the provisions of 
the Act. 


3. Respondent Frank Jessen, Fort Dodge, Iowa, hereinafter 
called “Jessen,” is an individual who, at all times material herein, 
was President and a majority stockholder of respondent Fort 
Dodge. 


4. Respondent Ervin Moss, Fort Dodge, Iowa, hereinafter call- 
ed “Moss,” is an individual who, at all times material herein, was 
Vice-President and Manager of respondent Fort Dodge. 


5. Respondent Eugene L. Kolbe, Fort Dodge, Iowa, hereinafter 
called “Kolbe,” is an individual who, at all times material herein, 
was engaged in the business of a dealer, buying and selling live- 
stock in commerce for his own account. This respondent was also 
employed by Fort Dodge as manager of its special dairy cattle 
auction sales for one percent of the net proceeds of such sales, 
and as ringman at its regular sales for $35.00 per sale. 


6. In August of 1967, in order to increase respondent Fort 
Dodge’s dairy cattle auction sales, Jessen, with a deposit of 
$2,000.00 of his personal funds, opened a special “Frank Jessen 
Dairy Account” in the Union Trust and Savings Bank, Fort 
Dodge, Iowa, where respondent Fort Dodge also maintained its 
regular auction account. This special account was established to 
enable Kolbe and occasionally Jessen to purchase livestock, mostly 
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dairy cattle, principally for resale through respondent Fort 
Dodge’s dairy cattle sales. No definite arrangement for sharing 
possible profits or losses was made between Kolbe and Jessen; 
Kolbe made no agreement to repay the $2,000.00 or interest there- 
on; and no arrangement was made for either Kolbe or Jessen to 
receive any compensation other than the regular earnings and 
income each already was receiving from respondent Fort Dodge. 
Initially it was agreed that checks drawn on the “Frank Jessen 
Dairy Account” for cattle purchases would be signed by Jessen 
and initialed by Kolbe. However, by February of 1968, Kolbe 
alone would sign “Frank Jessen by E.L.K.” in issuing checks 
drawn on the “Frank Jessen Dairy Account” to pay for the dairy 
cattle purchased in his name, most of which were then shipped to 
and resold through respondent Fort Dodge by Kolbe as owner. 
Kolbe would then receive the sales proceeds from Fort Dodge in 
his own name and deposit them in the “Frank Jessen Dairy Ac- 
count.” 


7. On or about February 20, February 29, and March 6, 1968, 
Kolbe purchased in his own name from complainant at Baldwin, 
Wisconsin, 110, 64, and 95 head, respectively, of dairy cattle for 
$15,505.42, $5,447.27, and $10,503.74, or a total of $31,456.43. 
For the February 20 purchase, Kolbe issued to complainant two 
checks dated February 23, 1968, for $8,000.00 and $7,505.42; for 
the February 29 purchase, he issued to complainant a check dated 
March 5, 1968, for $5,447.27; and for the March 6 purchase, he 
issued to complainant two checks dated March 8, 1968, for 
$5,500.00 and $5,003.74. Each of these checks was drawn by 
Kolbe, signing “Frank Jessen by E.L.K.”, on the “Frank Jessen 
Dairy Account”. Upon being deposited by complainant, only the 
$8,000.00 check cleared, the $7,505.42 check being returned un- 
paid with the explanation, “Acct. Closed”; the $5,447.27 check 
being returned unpaid with the explanation, “Signature Not Au- 
thorized”; the $5,500.00 check being returned unpaid with the 
explanation, “Acct. Closed’; and the $5,003.74 check being re- 
turned unpaid with the explanation, “Acct. Closed’. 


8. The 269 head of dairy cattle were shipped by truck to re- 
spondent Fort Dodge’s barn where they were unloaded, sorted, 
and mixed with whatever other cattle Kolbe and Jessen then had 
at such barn. Some were included in a lot of 169 head Kolbe sold 
directly on or about March 4, 1968 to the Dillon Cattle Company, 
Baldwin City, Kansas, for shipment to Florida, and some were 
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sold through Fort Dodge’s auction sales. In payment for the 169 
head, Kolbe received a check dated March 4, 1968, issued by Dillon 
Cattle Co., Baldwin City, Kansas, to him as payee in the amount 
of $36,280.00, and endorsed and delivered it to Jessen for deposit 
in the “Frank Jessen Dairy Account”. Jessen, after inserting his 
own name in such check as an additional payee and endorsing it, 
deposited only $12,000.00 in the account, appropriated the balance 
to his own use, and on March 4, 1968, had the Union Trust and 
Savings Bank remove Kolbe’s signature authorization from the 
account. 


9. In addition to the unpaid checks aggregating $23,456.43 
drawn by Kolbe on the “Frank Jessen Dairy Account” and held 
by complainant, there also were outstanding and unpaid checks 
in the amount of at least $6,813.00 drawn by Kolbe on such ac- 
count for livestock purchases made by him, and after March 4, 
1968, there never were sufficient funds in the account to cover 
all outstanding checks. 


10. There remains unpaid on the purchase price of the 269 
head of cattle $23,456.43. 


11. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


It is undisputed that three purchases totaling 269 head of 
dairy cattle, rather than 254 head as alleged in the complaint, 
were made by respondent Kolbe from complainant in February 
and March of 1963 for an aggregate price of $31,456.48, and 
complainant has not been paid $23,456.43 of such purchase price. 
The failure to pay in connection with the purchase of livestock in 
commerce constitutes an unjust practice in violation of the Act 
on the basis of which reparation may be awarded. Eureka Live- 
stock Sales v. Lowary, 28 A.D. 1017 (1969); Garland C. Houck, 
et al., v. Lester Davis, et al., 23 A.D. 939 (1964); Billings Live 
Stock Commission Company, Inc. v. Howell, 22 A.D. 793 (1963). 


The question for decision, therefore, is who is liable to com- 
plainant for the unpaid balance of the purchase price. 


We first consider respondent Kolbe. It is his position that he is 
not liable since he was acting only as agent for respondents Jessen 
and Fort Dodge. If Kolbe in fact was the agent for Jessen and 
Fort Dodge, and they were disclosed principals, it is well settled 
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that Kolbe would not be personally liable, absent an agreement 
otherwise or reliance by the seller upon the credit of the agent. 
See Coltharp’s Livestock Market v. Mesecke, 28 A.D. 696 (1969) ; 
Pearl City Sale Barn v. Groth, et al., 23 A.D. 315 (1964). 


The evidence, however, simply does not establish that Kolbe 
was agent for any disclosed principal. Kolbe purchased these 
cattle, arranged for their shipment, and even accepted payment 
from their buyers in his own name. Under these circumstances, 
Kolbe’s agency, if that it was, clearly was an agency for an un- 
disclosed principal. The rule is that in such case the agent also 
may be held liable. Harvey Livestock Auction, et al. v. Miller, et 
al., 24 A.D. 452 (1965); Missoula Livestock Auction v. Robert 
Nordtome, 23 A.D. 1204 (1964) ; and Garland C. Houck, et al. v. 
Lester Davis, et al., supra. 


While Kolbe did handle all aspects of these transactions in his 
own name as indicated, the evidence further is that respondent 
Jessen had authorized Kolbe to engage in such transactions; that 
Jessen had opened the “Frank Jessen Dairy Account” with 
$2,000.00 of his own funds to finance such transactions and in 
order to increase Jessen’s own income from dairy cattle sales 
through Fort Dodge; that Jessen for some time had permitted 
Kolbe to draw checks on this Account in payment for Kolbe’s 
cattle purchases; that Jessen from time to time used the Account 
as his own; and that Jessen even appropriated for his own use a 
substantial portion of the proceeds from the resale of complain- 
ant’s cattle. From the record in this case it is our view that Jessen 
occupied the position of undisclosed principal, and as such he also 
is liable to complainant. 


As to respondent Fort Dodge, no facts were established on the 
basis of which we might find that it incurred liability to com- 
plainant. In our opinion, complainant did not even believe he was 
dealing with Kolbe as representing respondent Fort Dodge, and 
neither Kolbe nor Jessen was in fact acting as an authorized agent 
for Fort Dodge in these transactions. Fort Dodge neither received 
nor handled all of the cattle purchased by Kolbe or Jessen through 
the “Frank Jessen Dairy Account”. Moreover, there is no evidence 
that Fort Dodge failed to pay to complainant or any other person 
actually consigning cattle to it, the proceeds from the sale of such 
cattle. In short, complainant adduced no evidence upon which 
liability could be imposed upon respondent Fort Dodge, and the 
complaint should be dismissed as to it. 
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Similarly, no evidence was adduced on the basis of which we 
might find personal liability to complainant on the part of re- 
spondent Moss. Though Vice President and Manager of Fort 
Dodge, Moss is not shown to have had any direct connection with 
the transactions involving complainant, nor to have dealt with 
Kolbe’s livestock purchases and consignments individually or in 
any other way than possibly in his capacity as an officer and em- 
ployee of respondent Fort Dodge, a corporate entity. There being 
no ground for holding respondent Moss personally liable, the 
complaint should be dismissed as to him. 


At the hearing, complainant moved to dismiss the employees of 
Fort Dodge, other than those individually named, as respondents, 
and complainant offered no evidence and no theory of liability to 
support a claim of personal liability as against any unnamed 
shareholders, directors, or officers of this corporate entity. The 
complaint, therefore, should be dismissed as to any and all such 
persons not individually named as respondents. 


While as indicated above, complainant is entitled to reparation 
from both Kolbe and Jessen, satisfaction of the full amount of 
this claim from either respondent will, of course, discharge the 
claim. 


ORDER 


Within 30 days from the date of this order, respondent Eugene 
L. Kolbe and Frank Jessen shall, jointly and severally, pay to 
complainant as reparation the sum of $23,456.43, with interest 
thereon at the rate of six percent (6%) per annum from April 
1, 1968, until paid. 


The complaint is dismissed as to respondents Fort Dodge Live- 
stock Auctions, Inc., Ervin Moss, and all other unnamed share- 
holders, directors, officers, and employees of Fort Dodge Live- 
stock Auctions, Inc. 


Copies hereof shall be served upon the parties. 


(No. 13,033) 


In re BOSTROM BROTHERS, INC. P&S Docket No. 4262. Decided 
March 10, 1970. 


Packer—Failure to pay—Cease and desist—Consent 
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Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce and from issuing 
insufficient funds checks in payment of such livestock. 


Blaine Fielding for complainant. 
Derr, Derr & Walters, Boise, Idaho, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint and notice of hearing (herein- 
after called the complaint) filed on December 12, 1969, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The complaint charged that respondent on 
certain dates and in specified transactions, purchased livestock 
in commerce and failed to pay when due the purchase price of 
the livestock, and in purported payment for livestock purchased 
in commerce, issued checks or drafts which were returned un- 
paid by the bank on which they were drawn because respondent 
did not have sufficient funds on deposit in the account on which 
such checks or drafts were drawn. 


Respondent filed an amended answer on February 9, 1970, in 
which it admitted the jurisdictional allegations of the complaint, 
neither admitted nor denied the remaining allegations, waived 
oral hearing, and the report of the Hearing Examiner, and con- 
sented to the issuance of a specified order with findings of fact 
and conclusions based upon the allegations contained in the com- 
plaint. Complainant has recommended that the cease and desist 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Bostrom Brothers, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Rural Route 1, Eagle, Idaho 83616. 


(b) Respondent was at all times material herein: 


(1) Engaged in the business of buying livestock in 
commerce for purposes of slaughter; and 


(2) A packer within the meaning and subject to the 
provisions of the Act. 
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2. (a) Respondent, on or about the dates and in the transac- 
tions set forth below, purchased livestock in commerce and failed 
to pay, when due, the full purchase price thereof. 


Date No. of Purchase 


(1965) Head Price Purchased At or From 
June 26 6 $1,320.90 OK Livestock Market, Caldwell, Idaho 
July 3 4 903.21 OK Livestock Market, Caldwell, Idaho 
July 10 10 2,567.80 OK Livestock Market, Caldwell, Idaho 
July 17 8 1,795.13 OK Livestock Market, Caldwell, Idaho 
July 19 14 1,455.73 Treasurer Valley Livestock Auction, 


Caldwell, Idaho 


(b) Respondent, on or about the dates and in the transac- 
tions set forth below, purchased livestock in commerce and in 
purported payment therefor issued checks or drafts which were 
returned unpaid by the bank on which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
on which such checks or drafts were drawn. 


Date of Amount of 
Check or Check Check or 
Draft No. Draft Purchased At or From 
(1969) 
May 15 498 $1,805.58 Meridian Stockyards 
Meridian, Idaho 
June 23 855 1,629.51 Emmett Livestock Commission 
Emmett, Idaho 
July 2 912 1,457.47 Emmett Livestock Commission 
Emmett, Idaho 
July 7 936 1,673.32 Cattleman’s Livestock 
Nampa, Idaho 
July 7 932 803.21 OK Livestock Market 
Caldwell, Idaho 
July 29 draft 1,515.04 OK Livestock Market 
Caldwell, Idaho 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has wilfully violated section 202 (a) 
of the Act (7 U.S.C. 192(a)), and section 201.43(b) of the regu- 
lations (9 CFR 201.43(b) ). Inasmuch as respondent has consent- 
ed to the order set forth below and complainant has recommended 
that such order be issued, the order will be issued. 
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ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from: (1) failing to pay, when due, the full purchase price of 
livestock purchased in commerce, and (2) issuing checks or drafts 
in payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank account 
on which they are drawn to pay such checks or drafts. 


This order shall become effective on the first day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,034) 


In re GERALD MILLER. P&S Docket No. 4214. Decided March 10, 
1970. 


Failure to pay when due—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce and from issuing 
insufficient funds checks in payment of such livestock. 


James E. Andrews for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent failed to file an answer to the complaint and 
did not file exceptions to the hearing examiner’s recommended 
decision based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the sixth day after service of a 
copy upon respondent. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a compiaint filed on September 9, 1969, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture. The respondent, a livestock dealer of 
Brashear, Missouri, was charged with failing to pay for livestock 
purchased when due, and issuing a bad check in payment for one 
purchase. 


Copies of the complaint and the rules of practice were served 
on respondent on September 12, 1969, and he was notified in 
writing that an answer should be filed within 20 days, and that 
failure to file an answer denying the allegations of the complaint 
and requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. Respondent has filed nothing. 


On October 16, 1969, complainant filed a recommendation that 
the order proposed below be issued. Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, issued a recom- 
mended decision on October 31, 1969, without further investiga- 
tion or hearing, pursuant to Section 202.9(c) of the Rules of 
Practice (9 CFR 202.9(c) ). 


PROPOSED FINDINGS OF FACT 


1. The respondent, Gerald Miller, is an individual whose ad- 
dress is Brashear, Missouri. He is, and at all times material here- 
in was, engaged in the business of buying and selling livestock 
in commerce for his own account, and registered with the Secre- 
tary of Agriculture as a dealer to buy and sell livestock in com- 
merce. 


2. In connection with his operations as a dealer, on or about 
the dates and in the transactions set forth below, respondent 
purchased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 


Date of No. of Amount of Date 


Purchase Head Purchase Paid Purchased At 
1969 
2-19 144 $6,676.77 2-28 Schuyler County Sales Co. 
3-5 12 553.41 4-16 Lancaster, Missouri 
3-12 718 3,849.60 3-19 = - 


4-2 25 1,083.51 4-9 x sa 
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Date of No. of Amount of Date 


Purchase Head Purchase Paid Purchased At 
1969 
4-9 82 3,763.23 4-16 = " 
4-16 17 775.95 4-23 sd a 
4-23 78 3,715.52 4-30 7 * 
2-7 79 8,495.42 2-14 Edina Auction Co. 
2-14 109 5,025.20 2-21 Edina, Missouri 
2-21 170 7,767.87 2-28 = = 
3-7 187 8,171.44 3-14 . - 
3-14 139 6,251.85 8-21 1s ” 
3-21 96 4,281.31 3-28 " mt 
3-28 136 5,859.50 4-4 a 2g 
4-4 161 7,090.44 4-11 = 
2-18 66 3,097.46 2-25 Lewis County Auction Co. 
8-11 63 2,769.60 3-18 Lewiston, Missouri 
4-8 65 2,974.45 4-15 " - 


3. On or about May 16, 1969, respondent purchased 48 head of 
livestock from Edina Auction Co., Edina, Missouri, for $2,634.75, 
and in purported payment therefor issued a check for that 
amount, which check was returned unpaid by the bank upon which 
it was drawn because of insufficient funds in the account upon 
which it was drawn. 


PROPOSED CONCLUSIONS 


By the facts stated above, respondent willfully violated section 
312(a) of the Act (7 U.S.C. 213(a)) and section 201.43(b) of the 
regulations thereunder (9 CFR 201.43(b) ). 


PROPOSED ORDER 
Respondent shall cease and desist from: 


Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts; and 


Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 13,035) 
In re BILL LYLES. P&S Docket No. 4273. Decided March 11, 1970. 
Shippers’ proceeds account—Cease and desist—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, failing to maintain properly his account for ship- 
pers’ proceeds and issuing untrue or incomplete accounts of sale, and is 
ordered to keep adequate records. 


Jerome Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards Ad- 
ministration, on January 23, 1970, charges that respondent vio- 
lated various provisions of the Act and regulations. In his answer 
respondent admits the jurisdictional allegations in the Complaint 
and submits to the jurisdiction of the Secretary in the matter, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner and, for the 
purposes of this proceeding only, consents to the issuance of a 
specified order, with findings of fact and conclusions based upon 
the allegations contained in the Complaint as the findings of fact 
and conclusions of the Secretary, requiring him to cease and de- 
sist from the practices complained of in the Complaint. Respon- 
dent has submitted a current reconciliation of his custodial ac- 
count for shippers’ proceeds showing such account to be currently 
in balance. Complainant has verified such reconciliation and has 
recommended that the cease and desist order consented to by re- 
spondent be issued, and that respondent not be suspended as a 
registrant under the Act. 


FINDINGS OF FACT 


1. (a) Bill Lyles, hereinafter referred to as the respondent, 
is an individual d/b/a Bill Lyles Auction Company, with his 
principal place of business located at Grand Cane, Louisiana 
71032. 
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(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Bill Lyles Auction Company stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis as a market agency and buying and selling live- 
stock for his own account as a dealer, in commerce; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock, and as a dealer to buy and sell 
livestock for his own account, in commerce. 


2. Respondent during the period from May 31, through Sep- 
tember 29, 1969, used funds received as proceeds from the sale, 
at the stockyard, of livestock consigned as proceeds from the sale, 
at the stockyard, of livestock consigned to him for sale on a com- 
mission basis for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to consignors or shippers and failed to maintain 
properly the account in the Mansfield Bank & Trust Co., Mansfield, 
Louisiana, in which respondent deposited shippers’ proceeds, 
hereinafter referred to as the Custodial Account, thereby en- 
dangering the faithful and prompt accounting therefor and pay- 
ment of the portions thereof due the owners or consignors of live- 
stock, in that: 


(a) Respondent, on or about May 31, 1969 issued check No. 
2677 in the amount of $1600.00 payable to “Dave Savell” and 
drawn on the Custodial Account, for his own purposes and pur- 
poses other than the remittance of net proceeds to consignors or 
shippers or the payment of lawful marketing charges. 


(b) As of May 31, 1969 respondent had a shortage in the 
Custodial Account in the amount of $16,581.48. As of said date, 
respondent had outstanding checks to consignors or shippers 
drawn on the Custodial Account in the amount of $39,549.65 and 
had, with which to offset such outstanding checks, a bank balance 
in such account of only $22,968.17, resulting in said shortage of 
$16,581.48. 


(c) As of September 29, 1969, respondent had a shortage in 
the Custodial Account in the amount of $22,137.02. As of Sep- 
tember 25, 1969, respondent had outstanding checks drawn on 
the Custodial Account in the amount of $112,531.69 and had cash 
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in such account in the amount of only $30,443.34. On September 
26, 1969, respondent deposited $39,226.01 and on September 29, 
1969, deposited an additional $21,725.32 to such account. No ad- 
ditional checks were issued on the Custodial Account during the 
September 25-29, 1969 period and no additional funds were avail- 
able to pay shippers’ proceeds, resulting in said shortage of 
$21,137.02 on September 29, 1969. 


3. Respondent, during the period from May 31, 1969 through 
September 29, 1969, in connection with his business as a market 
agency and as a dealer subject to the Act, failed to keep accounts, 
records, and memoranda which fully and correctly disclosed all 
transactions involved in his business including (1) a daily record 
of livestock purchases and sales on a dealer basis; (2) a record 
of livestock inventory; (3) a record of all checks issued; (4) a 
record of accounts payable and accounts receivable; and (5) a 
record of notes payable and notes receivable; and respondent 
failed to make monthly reconciliations of his market agency and 
dealer bank accounis. 


4. Respondent, on or about the dates and in the tranactions 
set forth below, in accounting to consignors for the sale of live- 
stock consigned to him for sale on a commission basis at the stock- 
yard, issued to such consignors accounts of sale merely showing 
numeral, initial-numeral, or nick-name-numeral designations as 
the purchasers of their livestock instead of the true and correct 
names of the purchasers, copies of such incomplete and incorrect 
accounts of sale were made a part of respondent’s accounts and 
records, as follows: 


Date No. of Designations Shown 
1969 Head Sold Consignor as Purchaser 
May 13 2 D. & B. Dairy 40 
May 13 3 D. & B. Dairy Col. 2 
May 20 2 J. B. Flores J.C. 2 
” 1 J. B. Flores 913 
” ” 3 J. B. Flores L. & W. 44 
és - 1 Albert Brasfield Jo 8 
’ i 1 Albert Brasfield A 8 
ss re 2 Albert Brasfield Jim 5 
” " 2 Albert Brasfield Ned 5 
- ” 1 Albert Brasfield FA 42 
September 2 1 H. Oliver 937 
September 16 1 C. B. Miller L 2 
September 16 1 C. B. Miller Jerry 2 
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CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3 and 4 
hereof, respondent has violated sections 304, 307, 312(a) and 
401 of the Act (7 U.S.C. 205, 208, 213(a), 221) and sections 
201.40, 201.41, 201.42 and 201.43(a) of the regulations (9 CFR 
201.40, 201.41, 201.42, 201.48 (a) ). 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Using shippers’ proceeds for purposes of his own and pur- 
poses other than the payment of net proceeds to consignors or the 
payment of lawful marketing charges; 


2. Failing to maintain his “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; 


3. Endangering or impairing the faithful and prompt account- 
ing for shippers’ proceeds and payment of such portion thereof 
as may be due consignors or shippers of livestock; and 


4. Issuing accounts of sale to consignors of livestock which 
fail to disclose the true and correct names of purchasers. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a market agency and as a dealer under the Act includ- 
ing, among other things, a daily record of livestock purchases 
and sales on a dealer basis, a record of livestock inventory, a 
record of all checks issued, a record of accounts payable and ac- 
counts receivable, and a record of notes payable and notes re- 
ceivable. Respondent shall make monthly reconciliations of his 
market agency and dealer bank accounts. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 
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(No. 13,036) 


In re TRI-MILLER PACKING COMPANY. P&S Docket No. 4267. De- 
cided March 12, 1970. 


Packer—Failure to test scales—Cease and desist—Consent 


Respondent is ordered to cease and desist from operating any livestock scale 
unless and until such scale has been found, upon test and inspection, to 
be in condition to yield accurate weights and operating any scale that has 
been found, upon test and inspection, not to be in condition to yield 
accurate weights, until the required repairs or adjustments are made 
and the scale has been retested and found accurate. 


James E. Andrews for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on January 9, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on February 2, 1970, in which re- 
spondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all the allega- 
tions contained in the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Tri-Miller Packing Company, hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at Hyrum, Utah. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 
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(c) Respondent is, and at all times material herein was, 
a packer within the meaning and subject to the provisions of the 
Act. 


2. (a) Respondent, in connection with its operations as a 
packer, during the period from on or about April 28, 1967, 
through August 29, 1969, knowingly operated and used a monorail 
scale (Fairbanks-Morse serial No. F965064) in connection with 
purchases of livestock in commerce on a dressed weight basis, 
which scale had been found, upon being inspected and tested on 
April 24, 1967, not to be in condition to yield accurate weights. 
Such scale has not been tested and inspected in accordance with 
the regulations since April 24, 1967, following any repairs, adjust- 
ments.or replacements which may have been made since such date. 


(b) Respondent was notified by an official of the Packers 
and Stockyards Administration, by certified mail dated April 28, 
1967, that its scale had been tested and was found to be inaccurate 
and had been rejected. Respondent was further notified that said 
scale should not be used until it had been repaired, adjusted or 
replaced, and that a test report should be furnished to the Area 
Supervisor of the Packers and Stockyards Administration follow- 
ing the required repair, adjustment, or replacement. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in and used an unfair practice in com- 
merce in violation of section 202(a) of the Act, (7 U.S.C. 192 (a) ) 
and section 201.78(a) and (b) of the regulations (9 CFR 201.78 


(a), (b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from: 


Operating and using any scale to weigh livestock or livestock 
carcasses, in commerce, unless and until such scale has been 
found, upon test and inspection, to be in condition to yield ac- 
curate weights; and 
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Operating and using any scale to weigh livestock or livestock 
carcasses, in commerce, which scale has been found, upon test 
and inspection, not to be in condition to yield accurate weights, 
until the required repairs, adjustments or replacements are made 
and the scale has been retested and found accurate. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


No. 13,037) 


In re PENN STEAK Co., INC. P&S Docket No. 4233. Decided March 
12, 1970. 


Packer—Failure to pay—Cease and desist 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of meat and meat food products purchased in com- 
merce. 


Dona Kahn for complainant. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), against re- 
spondent, a packer under the act, for failure to pay, when due, 
the full purchase price of meat and meat food products purchased 
in commerce. Respondent filed an answer in which it admitted, in 
effect, all the material allegations of fact contained in the com- 
plaint. The hearing examiner issued a recommended decision to 
the effect that respondent had violated the act as charged and he 
proposed a cease and desist order. 


Respondent did not file exceptions to the hearing examiner’s 
recommended decision and order. Accordingly, the hearing exam- 
iner’s recommended decision and order are adopted as the final 
decision and order herein. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed October 22, 1969 by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. Respondent is a packer under the act and is charged 
with failing to pay, when due, the full purchase price of meat and 
meat food products purchased in commerce in violation of section 
202(a) of the act (7 U.S.C. 192(a)). A copy of the complaint and 
a copy of the rules of practice were served upon respondent 
October 28, 1969. 


Respondent filed an answer November 14, 1969 in which it, in 
effect, admitted all the material allegations of fact contained in 
the complaint. On December 2, 1969, complainant recommended, 
in effect, that respondent be found to have violated the act as 
charged and be ordered to cease and desist from such violations. 
The matter was referred to Herbert L. Perlman, Hearing Exam- 
iner, Office of Hearing Examiners, United States Department of 
Agriculture, for the preparation of a report without further in- 
vestigation or hearing pursuant to section 202.9(c) of the rules 
of practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Penn Steak Co., Inc., is a corporation with its 
principal place of business located at 830 Callowhill Street, Phila- 
delphia, Pennsylvania. Respondent is and at all times material 
herein was engaged in the business of manufacturing and pre- 
paring meats and meat food products for sale or shipment in com- 
merce and respondent is and at all times material herein was a 
packer within the meaning and subject to the provisions of the 
act. 


2. Respondent, in connection with its operations as a packer 
under the act, on or about the dates and in the transactions set 
forth below, purchased meat and meat food products in commerce, 
and failed to pay, when due, the full purchase price of such meat 
and meat food products. 
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PROPOSED CONCLUSIONS 


By reason of the facts admitted by respondent and set forth 
in Finding of Fact 2, respondent violated section 202(a) of the 
act (7 U.S.C. 192(a)). See, e.g., In re William J. Malamis, d/b/a 
Shannon Meat Co., 26 A.D. 24 (1967); In re Fotenos Brothers, 
a/k/a Fotenos Bros. Meat Co., Inc. and Fotenos Bros. Meat Co., 
27 A.D. 1429 (1968) and cases cited therein. The fact that re- 
spondent has or might reach a composition agreement with its 
creditors does not alter this conclusion. Respondent should be 
ordered to cease and desist from the violations found herein, as 
recommended by complainant. Complainant further recommended 
that the cease and desist order issued herein be effective on the 
first day after service thereof upon respondent. In the absence of 
a consent thereto by respondent, it is believed that we lack au- 
thority so to do. See section 204 of the act (7 U.S.C. 194). 


PROPOSED ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from failing to pay, when due, the full purchase price of meat and 
meat food products purchased in commerce. 


(No. 13,038) 


In re NEIL Rosiwoux. P&S Docket No. 4238. Decided March 12, 
1970. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under the 
act without being bonded therefor and is suspended as a registrant under 
the act until bonded as required. 


Ray Stoddard for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), respondent 
failed to file an answer to the complaint and did not file exceptions 
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to the hearing examiner’s recommended decision based on the de- 
fault in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the sixth day after service of a copy upon 
respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on November 5, 1969, 
by the Packers and Stockyards Administration, United States De- 
partment of Agriculture. The respondent, a registered livestock 
dealer, of Winchendon, Massachusetts, was charged with con- 
tinuing to engage in the business of buying and selling livestock 
in commerce after his bond had been terminated. 


Copies of the complaint and the rules of practice were served 
on respondent on November 15, 1969. He was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of such hearing. Respondent has filed nothing. 


On January 21, 1970, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner 
Jack W. Bain, to whom the proceeding had been assigned, issued 
a recommended decision on January 23, 1970, without further 
investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Neil Robidoux, the respondent, whose address is 32 Spring 
Street, Winchendon, Massachusetts 01475, is and was at all times 
material herein an individual engaged in the business of buying 
and selling livestock in commerce for his own account, and reg- 
istered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his dealer obligations under the Act was termi- 
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nated on February 18, 1968. Respondent was notified by certified 
mail on or about February 3, 1968, of such termination date and 
was informed that if he continued his livestock operations after 
February 18, 1968, without bond coverage, he would be in viola- 
tion of the Act and the regulations. Notwithstanding such notice, 
respondent has continued to engage in the business of a dealer, 
buying and selling livestock in commerce without filing and main- 
taining a reasonable bond or its equivalent as required under the 
Act and the regulations. 


PROPOSED CONCLUSIONS 


By operating as a dealer without the required bond coverage, 
respondent has willfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
thereunder (9 CFR 201.29, 201.30), for which the following order 
should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments, a supplementary order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,039) 


In re RIDGEVILLE LIVESTOCK, INC. P&S Docket No. 4282. Decided 
March 13, 1970. 


Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business while its 
current liabilities exceed its current assets and failing to maintain prop- 
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erly its account for shippers’ proceeds, and is suspended as a registrant 
under the act until it is no longer insolvent and the deficit in its account 
for shippers’ proceeds is eliminated. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on February 3, 1970, by 
the Administrator, Packers and Stockyards Administration, Unit- 
ed States Department of Agriculture, charging that respondent 
has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


On February 19, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Ridgeville Livestock, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at Ridgeville, Indiana. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Ridgeville Livestock, Inc. stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce, and as a dealer to 
buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed its current assets. 
As of December 31, 1968, respondent had current liabilities total- 
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ing $47,536.23 and current assets totaling $4,393.39, resulting in 
an excess of current liabilities over current assets of $43,142.84. 
As of July 31, 1969, respondent had current liabilities totaling 
$38,311.11 and current assets totaling $27,545.06, resulting in an 
excess of current liabilities over current assets of $10,766.05. 


8. Respondent, during the period from December 31, 1968, to 
July 31, 1969, engaged in the business of a market agency, selling 
livestock in commerce on a commission basis, notwithstanding the 
fact that its current liabilities exceeded its current assets. 


4. Respondent, on December 31, 1968, and July 31, 1969, failed 
to maintain properly the account in the Saratoga State Bank, 
Saratoga, Indiana, in which it deposited shippers’ proceeds, here- 
inafter referred to as the custodial account, thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in that: 


(a) As of December 31, 1968, respondent had a shortage in 
shippers’ proceeds in the amount of $4,808.86. As of said date 
respondent had outstanding checks drawn on the custodial ac- 
count in the amount of $14,201.17 and had, to offset said outstand- 
ing checks, a bank balance of only $9,392.31, resulting in said 
deficiency in shippers’ proceeds in the amount of $4,808.86. 


(b) As of July 31, 1969, respondent had a shortage in ship- 
pers’ proceeds in the amount of $2,616.25. As of said date, re- 
spondent had outstanding checks drawn on the custodial account 
in the amount of $23,754.54 and had, to offset said outstanding 
checks, a bank balance of only $21,138.29, resulting in said de- 
ficiency in shippers’ proceeds in the amount of $2,616.25. 


CONCLUSIONS 


By reasons of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)) and section 201.42 of the regulations (9 CFR 
201.42). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a market agency, shall cease and 
desist from: 


(1) engaging in business in commerce while its current lia- 
bilities exceed its current assets; and 


(2) failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act until 
such time as it demonstrates that it is no longer insolvent and 
that the deficit in its custodial account for shippers’ proceeds has 
been eliminated. When respondent demonstrates that it is no 
longer insolvent and that the deficit in its custodial account for 
shippers’ proceeds has been eliminated, a supplemental order will 
be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,040) 


In re GEORGE EDWARD JOHNSON, d/b/a JOHNSON AND JOHN- 
SON. P&S Docket No. 4208. Decided March 138, 1970. 


Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 
pay, when due, the full purchase price of such livestock. Respondent is 
suspended as a registrant under the act until no longer insolvent, such 
suspension to be in addition to the bonding order of suspension issued 
February 17, 1969 (28 A.D. 170). 


Paul M. Donovan for complainant. 
Dorothea A. Baker, Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), respondent 
failed to file an answer to the complaint and did not file exceptions 
to the hearing examiner’s recommended decision based on the de- 
fault in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the sixth day after service of a copy upon 
respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter called the Act. It was instituted by a com- 
plaint filed on August 21, 1969, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. In the complaint respondent was charged with fail- 
ing to pay, when due, the full purchase price of livestock pur- 
chased in commerce in connection with his operations as a dealer. 


Copies of the complaint and Rules of Practice were served, by 
certified mail, on the respondent on August 25, 1969. Respondent 
was notified in writing that, in accordance with applicable regula- 
tions, an answer should be filed within 20 days and that failure to 
file an answer denying the specific allegations of the complaint 
and requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. On September 29, 1969, pur- 
suant to request of counsel for the respondent, an extension of 
time to and including October 24, 1969, was granted for filing re- 
spondent’s answer to the complaint issued in this proceeding. 
Respondent has failed to file an answer or to request an oral hear- 
ing. 


On December 9, 1969, complainant recommended, in effect, that 
respondent be found to have violated the Act and the regulations, 
as charged; be ordered to cease and desist from such violation; 
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and be suspended as a registrant under the Act until such time 
as he demonstrates that he is no longer insolvent, and that he has 
complied with the bonding requirements of the Act, such suspen- 
sion to be in addition to the bonding order suspension issued on 
February 17, 1969, P&S Docket No. 4084 (28 A.D. 170). The 
Hearing Examiner, Dorothea A. Baker, to whom the proceeding 
has been assigned, issues this Recommended Decision without 
further investigation or hearing, pursuant to section 202.9(c) of 
the Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. George Edward Johnson d/b/a Johnson and Johnson, here- 
inafter referred to as the respondent, is an individual whose ad- 
dress is 109 Hampton Street, Chesnee, South Carolina. Respon- 
dent is and at all times material herein was engaged in the busi- 
ness of buying and selling livestock in commerce for his own ac- 
count. Pursuant to an order issued on February 17, 1969 (28 
A.D. 170) respondent was suspended as a registrant under the 
Act until such time as he complied with the bonding requirements 
of the Act. Respondent has failed to comply with the bonding re- 
quirements of the Act, and said order is in full force and effect. 


2. Respondent’s current liabilities, as of April 16, 1969, ex- 
ceeded his current assets. As of said date, respondent had current 
liabilities totaling $101,879.00 and current assets totaling 
$3,125.00 resulting in an excess of current liabilities over current 
assets of $98,754.00. Respondent’s current liabilities presently 
exceed his current assets. 


3. Respondent in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment there- 
for issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were 
drawn. 
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4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in Finding 
3 above, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Nos. 2, 8, 
and 4 respondent’s financial condition does not meet the require- 
ments of the Act (7 U.S.C. 204) and constitutes a willful violation 
of section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.48(b) of the regulations issued thereunder (9 CFR 201.43 


(b)). 


Respondent should be ordered to cease and desist from such 
violation and should be suspended as a registrant under the Act 
until he demonstrates that he is no longer insolvent and that he 
has complied fully with the bonding requirements of the Act and 
the regulations issued thereunder, as recommended by complain- 
ant. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts; and 


Failing to pay, when due, the full price of livestock purchased 
in commerce. 


The respondent is suspended as a registrant under the Act until 
such time as he demonstrates that he is no longer insolvent, such 
suspension to be in addition to the bonding order of suspension 
issued on February 17, 1969, P&S Docket No. 4084 (28 A.D. 170). 
When respondent demonstrates that he is no longer insolvent, 
and that he has complied with the bonding requirements of the 
Act, a supplemental order will be issued in this proceeding termi- 
nating the suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. 


Copies hereof shall be served upon the parties. 
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(No. 13,041) 


In re Stoux CITY STOCKYARDS, Division of United Stockyards 
Corporation. P&S Docket No. 425. Decided March 20, 1970. 


Proceeding vacated—§ 203.11 


Where neither current economic conditions, the present marketing structure 
in the trade territory nor any other circumstances now existing require 
the continuation of this proceeding, it is vacated and dismissed in con- 
formity with § 203.11 of the regulations. 


Ray Stoddard for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). Respondent is now 
operating under an order issued on January 6, 1970, authorizing 
assessment of the current temporary schedule of rates and charges 
to and including December 31, 1970, unless modified or extended 
by further order before the latter date. By a petition filed on 
January 27, 1970, respondent requested that the rate orders in 
this proceeding be vacated and the proceeding be dismissed in 
conformity with § 203.11 of the Statements of General Policy 
under the Packers and Stockyards Act (9 CFR 203.11). Notice 
of the petition and its contents was published in the Federal 
Register on February 21, 1970, (85 F.R. 3301), and, although in- 
terested parties were afforded an opportunity to file written data, 
views, comments or arguments with respect to the petition, no 
such documents were filed. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer in which it is stated that the Administration has 
made a study with respect to respondent’s petition, and it is the 
opinion of the Administration that neither current economic con- 
ditions, the present marketing structure in the trade territory nor 
any other circumstances now existing require the continuation of 
this proceeding. Therefore, the Administration has recommended 
that respondent’s petition be granted and the orders now in effect 
in this proceeding be vacated and the proceeding be dismissed: 
Provided, however, that such dismissal will not preclude the in- 
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stitution of another rate proceeding in the future against respon- 
dent if the Administration deems such a proceeding warranted 
under the Act. 


Since the parties are agreed and under the circumstances, the 
petition filed by respondent on January 27, 1970, is granted and 
the basic order and any other order in effect as of the effective 
date of this order are hereby vacated and this proceeding is here- 
by dismissed without prejudice. 


The respondent desires to have this order become effective as 
soon as possible. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 
days after their date. Since this order terminates the formal pro- 
cedure with respect to changes in respondent’s rates and charges 
it is in the nature of a relief of restrictions. Accordingly, this 
order may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature. 


Copies hereof shall be served upon the parties. 


(No. 13,042) 


In re TOMMY S. BARTON. P&S Docket No. 4250. Decided March 
25, 1970. 


Failure to pay—Cease and desist—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 
pay, when due, the full purchase price of such livestock. 


John M. Powell for complainant. 
Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a Complaint filed on November 17, 1969, by 
the Packers and Stockyards Administration, United States De- 
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partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 ef seq.). 


Respondent filed an answer on February 18, 1970, in which he 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations contained in the Complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Tommy S. Barton, hereinafter referred to as the re- 
spondent is an individual whose address is Route 1, Box 160, 
Conroe, Texas. 


(b) Respondent, at all times material herein, was engaged 
in business of buying and selling livestock in commerce for his 
own account as a dealer within the meaning and subject to the 
provisions of the Act. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the Complaint, purchased livestock, in commerce, and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which the checks were drawn because 
respondent did not have sufficient funds on deposit in the ac- 
count upon which such checks were drawn. 


38. Respondent, in connection with his operations as a dealer, in 
the transactions set forth in paragraph II of the Complaint, pur- 
chased livestock in commerce and failed to pay, when due, the 
full purchase price for such livestock. 


4, Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the Complaint, purchased livestock in commerce and, 
as of the date of the issuance of the Complaint, has failed to pay 
the full purchase price for such livestock. 


CONCLUSIONS 


By reason of Findings of Fact 2, 3 and 4 herein, respondent has 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.48 (b) of the regulations (9 CFR 201.43(b)). 
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Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,043) 


RUSSELL R. Hicks v. MIKE B. RILEY AND EDMOND H. EISEN- 
BRAUN, d/b/a WALL COMMISSION Co. P&S Docket No. 4134. 
Decided March 24, 1970. 


Partnership established—Market agency—Forum 


Where both respondents signed bond applications as partners, respondent 
Eisenbraun is estopped to deny that he was a partner. A motion to stay 
the proceeding because of the pendency of a state court action was cor- 
rectly denied by the presiding officer as the remedies provided by the act 
are in addition to remedies existing under common law. Both respondents 
are jointly and severally liable to complainant for the net proceeds 
received from the sale of livestock received on consignment from com- 
plainant. 


Donald L. Heck, Kadoka, S.D., for complainant. 
John E. Goodrich, Pierre, S.D., for respondent Mike B. Riley. 
Sieler & Sieler, Rapid City, S.D., for respondent Edmond H. Eisenbraun. 
John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). Complainant 
filed a reparation complaint on November 19, 1968, against Mike 
B. Riley and Edmond H. Eisenbraun, d/b/a Wall Commission 





a. SoS a | [el ae 


- O or 1 


RUSSELL R. HICKS v. MIKE B. RILEY et al. 285 
Cite as 29 A.D. 284 


Co., alleging that on September 5, 1968, he consigned 7 heifers 
and 1 steer to the Wall Commission Co. for sale, that the livestock 
sold for $1,035.11, that he was given a check for the net proceeds 
of $1,009.27, and that the check was dishonored for insufficient 
funds by the bank on which it was drawn. He claimed reparation 
in the amount of the check. 


Copies of the complaint and of the investigative report, pre- 
pared by the Packers and Stockyards Administration of this De- 
partment, and filed in this proceeding pursuant to § 202.40 of 
the rules of practice (9 CFR 202.40), were served on the respon- 
dent Edmond H. Eisenbraun on January 27, 1969, and on the 
respondent Mike B. Riley on February 7, 1969. A copy of the 
investigative report was served upon complainant on January 27, 
1969. 


At the time of service of the copies of the complaint and of the 
report of investigation, respondents were each notified in writing 
that an answer thereto should be filed within 20 days after such 
service and that failure to file an answer would be deemed an ad- 
mission of the allegations contained in the complaint, and the 
case file would be forwarded to the Office of the Secretary for the 
issuance of a default order without oral hearing, as provided in 
§ 202.41 of the rules of practice (9 CFR 202.41(d)). No answer 
was filed by respondent Mike B. Riley. 


Respondent Eisenbraun filed an answer on February 10, 1969, 
denying the allegations of the complaint and alleging that at no 
material time was he associated with the Wall Commission Co. 
in any capacity other than as an employee of Mike B. Riley, d/b/a 
Wall Commission Co., and further that any evidence which tends 
to establish a relationship other than that of employee and em- 
ployer was falsely and fraudulently procured by Mike B. Riley 
by his representing that Eisenbraun was executing bond applica- 
tions as an indemnitor. 


Respondent Eisenbraun also filed a Motion for Stay of Pro- 
ceeding, alleging that an action for a declaratory judgment was 
pending in the Seventh Judicial Circuit Court of the State of 
South Dakota between the same parties and involving the same 
issues, and that the jurisdiction of the Secretary has abated and 
any action by him would create a multiplicity of actions. Respon- 
dent Eisenbraun requested an oral hearing. Copies of the answer, 
motion for stay of proceeding, and request for oral hearing were 
served on the other parties on February 17, 1969. 
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The presiding officer denied the Motion for Stay of Proceeding. 


This proceeding was consolidated for hearing with the related 
cases of George Volmer, Jr. v. Mike B. Riley and Edmond H. 
Eisenbraun, d/b/a Wall Commission Co., P. & S. No. 4135, and 
Dewain Saunders v. Mike B. Riley and Edmond H. Eisenbraun, 
d/b/a Wall Commission Co., P. & S. No. 4136. An oral hearing 
was held in Rapid City, South Dakota, on September 23, 1969. 
John C. Banks of the Office of the General Counsel of the Depart- 
ment served as presiding officer. Complainant was represented 
by Donald L. Heck of Kadoka, South Dakota. Respondent Mike B. 
Riley was represented by John E. Goodrich of Pierre, South 
Dakota. Respondent Edmond H. Eisenbraun was represented by 
David F. Sieler of Rapid City, South Dakota. Respondent Eisen- 
braun and Esther Davis, bookkeeper for the Wall Commission 
Co., testified. Briefs were filed by the complainant and respondent 
Eisenbraun. 


FINDINGS OF FACT 


1. The complainant, an individual, operates a cattle ranch at 
Kadoka, South Dakota. 


2. Respondents Mike B. Riley and Edmond H. Eisenbraun 
were copartners doing business as Wall Commission Co. in Wall, 
South Dakota, at all times material herein. At all such times the 
said partnership was a registered market agency and dealer 
under the Act and so engaged in business. The facility at Wall, 
South Dakota is a posted Stockyard under the Act. 


3. On September 5, 1968, the complainant consigned 7 heifers 
and 1 steer to the respondents for sale. The said livestock were 
sold for $1,035.11 and check for the net proceeds of the sale, 
$1,009.27, was delivered to the complainant. The check was dis- 
honored for insufficient funds. 


4. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The denial of the Motion for Stay of Proceeding was correct. 
The remedy provided by the Packers and Stockyards Act is an 
additional remedy which is supplemental to any action at common 
law. 7 U.S.C. 209(b); Bales Continental Commission Company, 
Inc. v. Perrion, 28 A.D. 127. See also, Riley v. Bill Bode, 24 A.D. 
160 (1965). 











RUSSELL R. HICKS v. MIKE B. RILEY et al. 287 
Cite as 29 A.D. 284 


The failure of respondent Mike B. Riley to file an answer is 
deemed an admission of the facts alleged in the complaint, (9 
CFR 202.41(c) and (d)). 


The principal question at issue, insofar as respondent Eisen- 
braun is concerned, is whether he was a partner in the operation 
of Wall Commission Co. or whether he was merely an indemnitor 
for Mike B. Riley. The testimony on this question is not clear and 
convincing, but from an examination of the written documents 
in evidence, it is concluded that Eisenbraun represented himself 
as a partner in order to enable Riley to obtain a bond and he is 
now estopped to deny that he was a partner. 


Wall Livestock Auction, Inc., is a family corporation in which 
Eisenbraun is the principal stockholder and manager. On March 
30, 1967, it leased its sales pavilion, yards and office equipment 
to Mike B. Riley for three years at a rental based upon the 
amount of livestock sold. Riley was given the option to purchase, 
with lease money applied on the purchase price. The lessor was 
to continue to operate the business until the lessee obtained his 
license and bond, and if he could not obtain said license and bond, 
the lease would be null and void. 


By letter received June 12, 1967, Riley advised the Packers 
and Stockyards Division that the posted stockyard and operating 
firm known as Wall Livestock Auction, Inc., had been purchased 
by him and would be operated as Wall Commission Co. 


On July 27, 1967, Mike B. Riley and Edmond H. Eisenbraun, 
a partnership d/b/a Livestock Auction Company applied to Fidel- 
ity and Deposit Company of Maryland for a market agency bond 
in the amount of $35,000.00 to State Sanitary Board of South 
Dakota and both Riley and Eisenbraun signed the application. 
The bond application was also signed and acknowledged by 
Mildred M. Riley, Goldie H. Eisenbraun and John F. Clements 
as additional indemnity. Bond No. 57-36-972 was issued in that 
amount, on that date, and in that partnership name. The bond 
was signed for the partnership by Mike B. Riley. 


Also on July 27, 1967, Riley and Eisenbraun as partners d/b/a 
Livestock Auction Company, applied to Fidelity and Deposit 
Company of Maryland for a livestock dealer’s bond in the 
amount of $5,000.00 to the United States Department of Agricul- 
ture and both Riley and Eisenbraun signed this application. The 
application for this bond contained the same indemnitors. Bond 
No. 81-08-544 was issued in the partnership name. 
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On August 30, 1967, a rider was attached to bond No. 57-36-972 
changing the name of the principal from Mike B. Riley and 
Edmond H. Eisenbraun, a partnership d/b/a Livestock Auction 
Company to Mike B. Riley and Edmond H. Eisenbraun, a part- 
nership d/b/a Wall Commission Co. This rider was signed Wall 
Commission Co. by Mike B. Riley and by Edmond H. Eisenbraun. 
A similar rider signed by both Riley and Eisenbraun was attached 
to bond No. 81-08-544 on August 30, 1967, changing the partner- 
ship name from Livestock Auction Company to Wall Commission 
Co. 


On September 2, 1967, Mike B. Riley filed an application for 
registration as a market agency and dealer under the Packers 
and Stockyards Act in the name of Wall Commission Co. and 
listed himself and Eisenbraun as partners. On October 9, 1967, 
the partnership was registered under No. 44425 as a market 
agency and dealer. 


No explanation has been given of the use of the third name 
of “Livestock Auction Company” which was used in obtaining 
the bonds. Respondent Eisenbraun signed both bond applications 
as a partner when his wife, Riley’s wife, and John F. Clements 
signed the same application as indemnitors on a lower part of 
the page under the head of “Additional Indemnity.” Eisenbraun 
also signed as a partner on both riders to the bonds changing the 
name of the partnership. We conclude that Eisenbraun knew he 
was signing as a partner. See Eureka Livestock Sales Commission 
Co., Inc. v. Lowery, 28 A.D. 1017 (1969). 


The failure to pay complainant the net proceeds from the sale 
of livestock consigned by complainant to the stockyard for sale on 
a commission basis is a violation of the Act on the basis of which 
reparation may be awarded. Madden v. Waller, 19 A.D. 16 
(1960) ; Gerard v. Wilkes, 26 A.D. 541 (1967). See 201.39 and 
201.43 of the regulations (9 CFR 201.39, 201.43). 


ORDER 


Within 30 days from the date hereof respondents Mike B. 
Riley and Edmond H. Eisenbraun shall jointly and severally pay 
to the complainant as reparation the sum of $1,009.27 plus in- 
terest thereon at the rate of 6% per annum from October 1, 1968, 
until paid. 


Copies hereof shall be served upon the parties. 
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(No. 13,044) 


GEORGE VOLMER, JR. v. MIKE B. RILEY AND EDMOND H. EISEN- 
BRAUN, d/b/a WALL COMMISSION Co. P&S Docket No. 4135. 
Decided March 24, 1970. 


Partnership established—Market agency—Forum 


Where both respondents signed bond applications as partners, respondent 
Eisenbraun is estopped to deny that he was a partner. A motion to stay 
the proceeding because of the pendency of a state court action was 
correctly denied by the presiding officer as the remedies provided by the 
act are in addition to remedies existing under common law. Both re- 
spondents are jointly and severally liable to complainant for the net 
proceeds received from the sale of livestock received on consignment 
from complainant. 

Robert LaF luer, Rapid City, S.D., for complainant. 

John E. Goodrich, Pierre, S.D., for respondent Mike B. Riley. 
Sieler & Sieler, Rapid City, S.D., for respondent Edmond H. Eisenbraun. 
John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). Complainant 
filed a reparation complaint on November 25, 1968, against Mike 
B. Riley and Edmond H. Eisenbraun, d/b/a Wall Commission Co. 
alleging that on September 5, 1968, he consigned 24 pigs to the 
Wall Commission Co. for sale, that the pigs sold for $360.00, that 
he was given a check for the net proceeds of $338.40, and that 
the check was dishonored for insufficient funds by the bank on 
which it was drawn. He claimed reparation in the amount of the 
check. 


Copies of the complaint and of the investigative report pre- 
pared by the Packers and Stockyards Administration of this De- 
partment, and filed in this proceeding pursuant to § 202.40 of the 
rules of practice (9 CFR 202.40), were served on the respondent 
Edmond H. Eisenbraun on January 27, 1969, and on the respon- 
dent Mike B. Riley on February 3, 1969, and copy of the investi- 
gative report was served on the complainant on January 28, 1969. 


At the time of service of the copies of the complaint and of the 
report of investigation, respondents were each notified in writing 
than an answer thereto should be filed within 20 days after such 
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service and that failure to file an answer would be deemed an ad- 
mission of the allegations contained in the complaint, and the 
case file would be forwarded to the Office of the Secretary for the 
issuance of a default order without oral hearing, as provided in 
§ 202.41 of the rules of practice (9 CFR 202.41(d)). No answer 
was filed by respondent Mike B. Riley. 


Respondent Eisenbraun filed an answer on February 10, 1969, 
denying the allegations of the complaint and alleging that at no 
material time was he associated with the Wall Commission Co. in 
any capacity other than as an employee of Mike B. Riley, d/b/a 
Wall Commission Co., and further that any evidence which tends 
to establish a relationship other than that of employee and em- 
ployer was falsely and fraudulently procured by Mike B. Riley 
by his representing that Eisenbraun was executing bond applica- 
tions as an indemnitor. 


Respondent Eisenbraun also filed a Motion for Stay of Proceed- 
ing alleging that an action for a declaratory judgment was pend- 
ing in the Seventh Judicial Circuit Court of the State of South 
Dakota between the same parties and involving the same issues, 
and that the jurisdiction of the Secretary has abated and any ac- 
tion by him would create a multiplicity of actions. Respondent 
Eisenbraun requested an oral hearing. Copies of the answer, 
motion for stay of proceeding, and request for oral hearing were 
served on the respondent Riley on February 17, 1969, and on the 
complainant on February 18, 1969. 


The presiding officer denied the Motion for Stay of Proceeding. 


This proceeding was consolidated for hearing with the related 
cases of Russell R. Hicks v. Mike B. Riley and Edmond H. Lisen- 
braun, d/b/a Wall Commission Co., P. & S. No. 4134, and Dewain 
Saunders v. Mike B. Riley and Edmond H. Eisenbraun, d/b/a 
Wall Commission Co., P. & S. No. 4136. An oral hearing was held 
in Rapid City, South Dakota, on September 23, 1969. John C. 
Banks of the Office of the General Counsel of the Department 
served as presiding officer. Complainant was represented by 
Robert La Fleur of Rapid City, South Dakota. Respondent Mike 
B. Riley was represented by John E. Goodrich of Pierre, South 
Dakota. Respondent Edmond H. Eisenbraun was represented by 
David F. Sieler of Rapid City, South Dakota. The complainant, 
respondent Eisenbraun and Esther Davis, bookkeeper for the 
Wall Commission Co., testified. A brief was filed by respondent 
Eisenbraun. 
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FINDINGS OF FACT 


1. The complainant, an individual, operates a ranch at New 
Underwood, South Dakota. 


2. Respondents Mike B. Riley and Edmond H. Eisenbraun were 
copartners doing business as Wall Commission Co. in Wall, South 
Dakota, at all times material herein. At all such times the said 
partnership was a registered market agency and dealer under the 
Act and so engaged in business. The facility at Wall, South 
Dakota, is a posted stockyard under the Act. 


8. On September 5, 1968, the complainant consigned 24 pigs 
to the respondents for sale. The said pigs were sold for $360.00 
and check for the net proceeds of the sale, $338.40, was delivered 
to the complainant. The check was dishonored for insufficient 


funds. 


4. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The denial of the Motion for Stay of Proceeding was correct. 
The remedy provided by the Packers and Stockyards Act is an 
additional remedy which is supplemental to any action at common 
law. 7 U.S.C. 209(b); Bales Continental Commission Company, 
Inc. v. Perrion, 28 A.D. 127. See also, Riley v. Billy Bode, 24 A.D. 
160 (1965). 


The failure of respondent Mike B. Riley to file an answer is 
deemed an admission of the facts alleged in the complaint (9 CFR 
202.41(c) and (d)). 


The principal question at issue, insofar as respondent Eisen- 
braun is concerned, is whether he was a partner in the operation 
of Wall Commission Co. or whether he was merely an indemnitor 
for Mike B. Riley. The testimony on this question is not clear and 
convincing, but from an examination of the written documents in 
evidence, it is concluded that Eisenbraun represented himself as 
a partner in order to enable Riley to obtain a bond and he is 
now estopped to deny that he was a partner. 


Wall Livestock Auction, Inc., is a family corporation in which 
Eisenbraun is the principal stockholder and manager. On March 
30, 1967, it leased its sales pavilion, yards and office equipment to 
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Mike B. Riley for three years at a rental based upon the amount 
of livestock sold. Riley was given the option to purchase, with 
lease money applied on the purchase price. The lessor was to 
continue to operate the business until the lessee obtained his 
license and bond, and if he could not obtain said license and bond, 
the lease would be null and void. 


By letter received June 12, 1967, Riley advised the Packers and 
Stockyards Administration that the posted stockyard and operat- 
ing firm known as Wall Livestock Auction, Inc., had been pur- 
chased by him and would be operated as Wall Commission Co. 


On July 27, 1967, Mike B. Riley and Edmond H. Eisenbraun, a 
partnership d/b/a Livestock Auction Company applied to Fidel- 
ity and Deposit Company of Maryland for a market agency bond 
in the amount of $35,000.00 to State Sanitary Board of South 
Dakota and both Riley and Eisenbraun signed the application. 
The bond application was also signed and acknowledged by Mil- 
dred M. Riley, Goldie H. Eisenbraun and John F. Clements as 
additional indemnity. Bond No. 57-36-972 was issued in that 
amount, on that date, and in that partnership name. The bond 
was signed for the partnership by Mike B. Riley. 


Also on July 27, 1967, Riley and Eisenbraun as partners d/b/a 
Livestock Auction Company, applied to Fidelity and Deposit 
Company of Maryland for a livestock dealer’s bond in the amount 
of $5,000.00 to the United States Department of Agriculture and 
both Riley and Eisenbraun signed this application. The applica- 
tion for this bond contained the same indemnitors. Bond No. 81- 
08-544 was issued in the partnership name. 


On August 30, 1967, a rider was attached to bond No. 57-36- 
972 changing the name of the principal from Mike B. Riley and 
Edmond H. Eisenbraun, a partnership d/b/a Livestock Auction 
Company, to Mike B. Riley and Edmond H. Eisenbraun, a part- 
nership, d/b/a Wall Commission Co. This rider was signed Wall 
Commission Co. by Mike B. Riley and by Edmond H. Eisenbraun. 
A similar rider signed by both Riley and Eisenbraun was at- 
tached to bond No. 81-08-544 on August 30, 1967, changing the 
partnership name from Livestock Auction Company to Wall Com- 
mission Co. 


On September 2, 1967, Mike B. Riley filed an application for 
registration as a market agency and dealer under the Packers 
and Stockyards Act in the name of Wall Commission Co. and list- 
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ed himself and Eisenbraun as partners. On October 9, 1967, the 
partnership was registered under No. 44425 as a market agency 
and dealer. 


No explanation has been given of the use of the third name of 
“Livestock Auction Company” which was used in obtaining the 
bonds. Respondent Eisenbraun signed both bond applications as 
a partner when his wife, Riley’s wife, and John F. Clements 
signed the same application as indemnitors on a lower part of 
the page under the head of “Additional Indemnity.” Eisenbraun 
also signed as a partner on both riders to the bonds changing the 
name of the partnership. We conclude that Eisenbraun knew he 
was signing as a partner. See Hureka Livestock Sales Commission 
Co., Inc. v. Lowary, 28 A.D. 1017 (1969). 


The failure to pay complainant the net proceeds from the sale 
of livestock consigned by complainant to the stockyard for sale on 
a commission basis is a violation of the Act on the basis of which 
reparation may be awarded. Madden v. Waller, 19 A.D. 16 
(1960) ; Gerard v. Wilkes, 2€ A.D. 541 (1967). See 201.39 and 
201.43 of the regulations (9 CFR 201.39, 201.43). 


ORDER 


Within 30 days from the date hereof respondents Mike B. Riley 
and Edmond H. Eisenbraun shall jointly and severally pay to the 
complainant as reparation the sum of $338.40 plus interest 
thereon at the rate of 6% per annum from October 1, 1968, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 13,045) 


DEWAIN SAUNDERS v. MIKE B. RILEY AND EDMOND H. EISEN- 
BRAUN, d/b/a WALL COMMISSION Co. P&S Docket No. 4136. 
Decided March 24, 1970. 


Partnership established—Market agency—Forum 


Where both respondents signed bond applications as partners, respondent 
Eisenbraun is estopped to deny that he was a partner. A motion to stay 
the proceeding because of the pendency of a state court action was cor- 
rectly denied by the presiding officer as the remedies provided by act are 
in addition to remedies existing under common law. Both respondents 
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are jointly and severally liable to complainant for the net proceeds re- 
ceived from the sale of livestock received on consignment from com- 
plainant. 


Complainant pro se. 
John E. Goodrich, Pierre, S.D., for respondent Mike B. Riley. 
Sieler & Sieler, Rapid City, S.D., for respondent Edmond H. Eisenbraun. 
John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). Complainant 
filed a reparation complaint on November 29, 1968, against Mike 
B. Riley and Edmond H. Eisenbraun, d/b/a Wall Commission Co. 
alleging that on September 5, 1968, he consigned one boar hog 
to the Wall Commission Co. for sale, that the boar sold for $67.60, 
that he was given a check for the net proceeds of $66.60, and that 
the check was dishonored for insufficient funds by the bank on 
which it was drawn. He claimed reparation in the amount of the 
check. 


Copies of the complaint and of the investigative report pre- 
pared by the Packers and Stockyards Administration of this De- 
partment, and filed in this proceeding pursuant to § 202.40 of 
the rules of practice (9 CFR 202.40), were served on the respon- 
dent Edmond H. Eisenbraun on January 27, 1969, and on the re- 
spondent Mike B. Riley on February 3, 1969. A copy of the investi- 
gative report was served upon complainant on January 27, 1969. 


At the time of service of the copies of the complaint and of the 
report of investigation, respondents were each notified in writing 
that an answer thereto should be filed within 20 days after such 
service and that failure to file an answer would be deemed an 
admission of the allegations contained in the complaint, and the 
case file would be forwarded to the Office of the Secretary for the 
issuance of a default order without oral hearing, as provided in 
§ 202.41 of the rules of practice (9 CFR 202.41(d)). No answer 
was filed by respondent Mike B. Riley. 


Respondent Eisenbraun filed an answer on February 10, 1969, 
denying the allegations of the complaint and alleging that at no 
material time was he associated with the Wall Commission Co. in 
any capacity other than as an employee of Mike B. Riley, d/b/a 
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Wall Commission Co., and further that any evidence which tends 
to establish a relationship other than that of employee and em- 
ployer was falsely and fraudulently procured by Mike B. Riley 
by his representing that Eisenbraun was executing bond applica- 
tions as an indemnitor. 


Respondent Eisenbraun also filed a Motion for Stay of Proceed- 
ing alleging that an action for a declaratory judgment was pend- 
ing in the Seventh Judicial Circuit Court of the State of South 
Dakota between the same parties and involving the same issues, 
and that the jurisdiction of the Secretary has abated and any ac- 
tion by him would create a multiplicity of actions. Respondent 
Eisenbraun requested an oral hearing. Copies of the answer, 
motion for stay of proceeding, and request for oral hearing were 
served on the respondent Riley on February 17, 1969, and on the 
complainant on February 19, 1969. 


The presiding officer denied the Motion for Stay of Proceeding. 


This proceeding was consolidated for hearing with the related 
cases of George Volmer, Jr. v. Mike B. Riley and Edmond H. 
Eisenbraun, d/b/a Wall Commission Co., P. & S. No. 4135, and 
Russell R. Hicks v. Mike B. Riley and Edmond H. Eisenbraun, 
d/b/a Wall Commission Co., P. & S. No. 4134. An oral hearing 
was held in Rapid City, South Dakota, on September 23, 1969. 
John C. Banks of the Office of the General Counsel of the Depart- 
ment served as presiding officer. Complainant was not present 
nor represented by counsel. Respondent Mike B. Riley was repre- 
sented by John E. Goodrich of Pierre, South Dakota. Respondent 
Edmond H. Eisenbraun was represented by David F. Sieler of 
Rapid City, South Dakota. Respondent Eisenbraun and Esther 
Davis, bookkeeper for the Wall Cimmission Co., testified. A brief 
was filed by respondent Eisenbraun. 


FINDINGS OF FACT 


1. The complainant, an individual, operates a farm at Interior, 
South Dakota. 


2. Respondents Mike B. Riley and Edmond H. Eisenbraun were 
copartners doing business as Wall Commission Co. in Wall, South 
Dakota, at all times material herein. At all such times the said 
partnership was a registered market agency and dealer under the 
Act and so engaged in business. The facility at Wall, South 
Dakota is a posted stockyard under the Act. 
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3. On September 5, 1968, the complainant consigned one boar 
hog to the respondents for sale. The said boar was sold for $67.60 
and check for the net proceeds of the sale, $66.60, was delivered 
to the complainant. The check was dishonored for insufficient 
funds. 


4. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The denial of the Motion for Stay of Proceeding was correct. 
The remedy provided by the Packers and Stockyards Act is an 
additional remedy which is supplemental to any action at common 
law. 7 U.S.C. 209(b); Bales Continental Commission Company, 
Inc. v. Perrion, 28 A.D. 127. See also, Riley v. Billy Bode, 24 A.D. 
160 (1965). 


The failure of respondent Mike B. Riley to file an answer is 
deemed an admission of the facts alleged in the complaint (9 CFR 
202.41(c) and (d)). 


The principal question at issue, insofar as respondent Eisen- 
braun is concerned, is whether he was a partner in the operation 
of Wall Commission Co. or whether he was merely an indemnitor 
for Mike B. Riley. The testimony on this question is not clear 
and convincing, but from an examination of the written docu- 
ments in evidence, it is concluded that Eisenbraun represented 
himself as a partner in order to enable Riley to obtain a bond and 
he is now estopped to deny that he was a partner. 


Wall Livestock Auction, Inc., is a family corporation in which 
Eisenbraun is the principal stockholder and manager. On March 
30, 1967, it leased its sales pavilion, yards and office equipment 
to Mike B. Riley for three years at a rental based upon the 
amount of livestock sold. Riley was given the option to purchase, 
with lease money applied on the purchase price. The lessor was to 
continue to operate the business until the lessee obtained his 
license and bond, and if he could not obtain said license and bond, 
the lease would be null and void. 


By letter received June 12, 1967, Riley advised the Packers and 
Stockyards Administration that the posted stockyard and operat- 
ing firm known as Wall Livestock Auction, Inc., had been pur- 
chased by him and would be operated as Wall Commission Co. 
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On July 27, 1967, Mike B. Riley and Edmond H. Eisenbraun, a 
partnership d/b/a Livestock Auction Company applied to Fidelity 
and Deposit Company of Maryland for a market agency bond in 
the amount of $35,000.00 to State Sanitary Board of South Dakota 
and both Riley and Eisenbraun signed the application. The bond 
application was also signed and acknowledged by Mildred M. 
Riley, Goldie H. Eisenbraun and John F. Clements as additional 
indemnity. Bond No. 57-36-972 was issued in that amount, on 
that date, and in that partnership name. The bond was signed for 
the partnership by Mike B. Riley. 


Also on July 27, 1967, Riley and Eisenbraun as partners d/b/a 
Livestock Auction Company, applied to Fidelity and Deposit 
Company of Maryland for a livestock dealer’s bond in the amount 
of $5,000.00 to the United States Department of Agriculture and 
both Riley and Eisenbraun signed this application. The applica- 
tion for this bond contained the same indemnitors. Bond No. 81- 
08-544 was issued in the partnership name. 


On August 30, 1967, a rider was attached to bond No. 57-36- 
972 changing the name of the principal from Mike B. Riley and 
Edmond H. Eisenbraun, a partnership d/b/a Livestock Auction 
Company to Mike B. Riley and Edmond H. Eisenbraun, a partner- 


ship d/b/a Wall Commission Co. This rider was signed Wall Com- 
mission Co. by Mike B. Riley and by Edmond H. Eisenbraun. A 
similar rider signed by both Riley and Eisenbraun was attached to 
bond No. 81-08-544 on August 30, 1967, changing the partnership 
name from Livestock Auction Company to Wall Commission Co. 


On September 2, 1967, Mike B. Riley filed an application for 
registration as a market agency and dealer under the Packers and 
Stockyards Act in the name of Wall Commission Co. and listed 
himself and Eisenbraun as partners. On October 9, 1967, the 
partnership was registered under No. 44425 as a market agency 
and dealer. 


No explanation has been given of the use of the third name of 
Livestock Auction Company which was used in obtaining the 
bonds. Respondent Eisenbraun signed both bond applications as 
a partner when his wife, Riley’s wife, and John F. Clements 
signed the same application as indemnitors on a lower part of the 
page under the head of “Additional Indemnity.” Eisenbraun also 
signed as a partner on both riders to the bonds changing the name 
of the partnership. We conclude that Eisenbraun knew he was 
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signing as a partner. See Eureka Livestock Sales Commission Co., 
Inc. v. Lowary, 28 A.D. 1017 (1969). 


The failure to pay complainant the net proceeds from the sale 
of livestock consigned by complainant to the stockyard for sale 
on a commission basis is a violation of the Act on the basis of 
which reparation may be awarded. Madden v. Waller, 19 A.D. 16 
(1960). See 201.39 and 201.43 of the regulations (9 CFR 201.39, 
201.43). 


ORDER 


Within 30 days from the date hereof respondents Mike B. Riley 
and Edmond H. Eisenbraun shall jointly and severally pay to the 
complainant as reparation the sum of $66.60 plus interest thereon 
at the rate of 6% per annum from October 1, 1968, until paid. 


Copies hereof shall be served upon the parties. 


(No. 13,046) 


In re SMITH COUNTY COMMISSION COMPANY. P&S Docket No. 
4286. Decided March 26, 1970. 


Shippers’ proceeds account—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to deposit shippers’ 
proceeds promptly and failing otherwise to maintain properly its account 
of shippers’ proceeds. 


Blaine Fielding for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on February 13, 1970, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on February 26, 1970, in which it 
admits the jurisdictional allegations of the complaint, neither 
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admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings of fact and conclusions, 
for the purpose of this proceeding only, based upon the allega- 
tions contained in the complaint. 


Respondent has submitted a current reconciliation of its cus- 
todial account for shippers’ proceeds showing such account to be 
currently in balance. Complainant has verified such reconciliation 
and has recommended that the cease and desist order consented 
to by respondent be issued, and that respondent not be suspended 
as a registrant under the Act. 


FINDINGS OF FACT 


1. (a) Smith County Commission Company, hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at Carmack Avenue, Carthage, Tennes- 
see 37030. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce for its own account and buying and selling livestock in 


commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer and as a market agency to buy and sell livestock in com- 
merce. 


2. Respondent, during the period from July 29, 1969 through 
October 23, 1969, failed to maintain and use properly its custodial 
account for shippers’ proceeds, thereby endangering the prompt 
accounting therefor and payments of the portions thereof due 
the owners or consignors of livestock, in that: 


(a) As of July 29, 1969, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $16,104.71, and had to offset such checks, cash in said 
bank account in the amount of $2,089.43, proceeds on hand in the 
amount of $25.27, no deposits in transit, and no current proceeds 
receivable, resulting in a deficiency of $13,990.01 in funds avail- 
able to pay shippers’ proceeds. 


(b) As of October 23, 1969, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $91,029.01, and had to offset such checks, cash in 





300 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 300 


said bank account in the amount of $13,766.02, deposits in transit 
in the amount of $12,502.65, current proceeds receivable in the 
amount of $22,148.79, and no proceeds on hand, resulting in a 
deficiency of $42,611.55 in funds available to pay shippers’ pro- 
ceeds. 


Such deficiencies were due to respondent’s failure to deposit in 
its custodial account for shippers’ proceeds, within the time pre- 
scribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of consigned livestock at the stockyard. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 218(a)), and section 201.42 of the regulations 
(9 CFR 201.42). 


Inasmuch as complainant has recommended that the cease and 
desist order consented to by respondent be issued, the order will 
be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device in connection with 
its operations as a market agency, shall cease and desist from: 
(1) failing to deposit in its custodial account for shippers’ pro- 
ceeds, within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; and (2) failing to 
otherwise maintain its custodial account for shippers’ proceeds 
in conformity with the provisions of section 201.42 of the regula- 
tions (9 CFR 201.42). 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,047) 


In re CLIFF KIMBROUGH. P&S Docket No. 4278. Decided March 
27, 1970. 


Bonding requirements—Suspension of registration—Consent 
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Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed January 27, 1970, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent violated the bonding provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


On February 24, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Cliff Kimbrough, hereinafter referred to as the respon- 
dent, is an individual whose address is Route 1, Wendell, Idaho 
83355. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce on a commission basis, and 


(2) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Based upon the volume of business transacted as a market 
agency during the year ending December 31, 1968, respondent 
was required, under the Act and the regulations, to increase from 
$5,000 to $10,000, the amount of the bond maintained by him to 
secure performance of his market agency and dealer obligations. 
Respondent was notified by certified mail on or about June 14, 
1969, of the required increase in his bond coverage. Notwithstand- 
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ing such notice, respondent continued to engage in the business 
of a market agency buying livestock in commerce on a commission 
basis, without furnishing the required bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has wilfully violated section 312 (a) 
of the Act (7 U.S.C. 218(a)), and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). Inasmuch as respondent 
has consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
any capacity for which bonding is required under the Act and the 
regulations without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 


the regulations. When respondent has complied with such require- 
ments, a supplementary order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,048) 


In re NOLAN E. POOVEY, JR., d/b/a P. & N. CATTLE COMPANY. 
P&S Docket No. 4152. Decided March 27, 1970. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on September 5, 1969, suspending 
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respondent as a registrant under the Act until he fully complied 
with the bonding requirements of the Act and the regulations. 
Complainant has now recommended that a supplemental order be 
issued terminating the suspension of respondent as a registrant 
under the Act for the reason that respondent has fully complied 
with the bonding requirements of the Act and the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the Order of September 5, 1969, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served upon the parties. 


(No. 13,049) 


ROBERT W. BRASS v. LEE LIVESTOCK COMMISSION COMPANY AND 
WILLARD MCLANE. P&S Docket No. 4014. Decided March 
30, 1970. 


Agreement to purchase—Failure to establish—Dismissal 


Where the evidence does not establish that respondents agreed to buy any of 
complainant’s cattle, complainant failed to sustain his burden of proof 
and the complaint is dismissed. 


Complainant and respondents pro se. 
Patrick Hurley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act of 1921, as amended (7 U.S.C. 181 et seq.). In a formal 
complaint filed on December 5, 1967, complainant sought repara- 
tion of $3,610.00, alleging that respondents agreed to buy 200 
heifers from complainant out of a group of 305, ‘‘and more if they 
qualified for quality,” at $24.50 per cwt., that pursuant to the 
agreement, on September 16, 1967, complainant caused the cattle 
to be gathered and driven to scales on a ranch near the one where 
they were pastured, and that respondents refused to accept the 
cattle. 


Copies of the complaint and copies of the investigation report 
and of the supplemental report prepared by the Packers and Stock- 
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yards Administration of the Department and filed in this proceed- 
ing pursuant to Section 202.40 of the Rules of Practice (9 CFR 
202.40) were served on each of the respondents on May 17, 1968. 
Copies of the investigation report and supplemental report were 
served on complainant on May 18, 1968. 


Respondents filed an answer on June 4, 1968, admitting juris- 
diction, denying all other allegations in the complaint, and re- 
questing an oral hearing. 


An oral hearing was held at Omaha, Nebraska, on October 21, 
1968. Patrick J. Hurley, Office of the General Counsel, United 
States Department of Agriculture, was presiding officer. Com- 
plainant was not represented by counsel. Respondents were rep- 
resented by Francis A. McLane, attorney, Omaha, Nebraska. Oral 
testimony was given by complainant Robert W. Brass, by respon- 
dent Willard J. McLane and by Eldon Pepper, an employee of 
respondent Lee Livestock Commission Company. 


FINDINGS OF FACT 


1. Complainant Robert W. Brass, an individual, whose address 
is Coldwater, Kansas, was at all times material herein engaged 
in the business of a dealer, buying and selling livestock in com- 
merce for his own account, and was so registered under the Act 
with the Secretary of Agriculture. 


2. Respondent Lee Livestock Commission Company, at all times 
material herein, was a partnership of one Donald R. Torpy (not a 
respondent herein) and respondent Willard J. McLane, engaged 
in business as a market agency, buying and selling livestock in 
commerce on commission, operating on the Union Stockyards, 
Omaha, Nebraska, a posted stockyard subject to the provisions 
of the Act, and so registered under the Act with the Secretary of 
Agriculture. 


3. Respondent Willard J. McLane, who is also known as Daniel 
W. McLane, an individual, was at all times material herein a 
member of the respondent partnership, Lee Livestock Commission 
Company. 


4. Eldon Pepper, an individual (not a party herein), was at all 
times material herein employed by respondent Lee Livestock 
Commission Company, and authorized by it to buy cattle as its 
agent. 
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5. Garnett Phifer, an individual (not a party herein), at all 
times material herein, acted as a disinterested intermediary be- 
tween complainant Robert W. Brass and respondent’s employee, 
Eldon Pepper, but did not act as agent for either complainant or 
respondents herein. 


6. Sometime in late August or early September of 1967, com- 
plainant Robert W. Brass sold some cattle to Garnett Phifer and 
told Phifer about 305 other cattle that he (Brass) wanted to sell. 
Phifer told Eldon Pepper about the 305 cattle and suggested that 
Pepper look at them. 


7. Later, at Pepper’s request, respondent Willard J. McLane 
went to the ranch where the 305 cattle in question were pastured 
and looked at them. After that, McLane and Pepper discussed 
the cattle and agreed that Pepper would look at them. 


8. Later, Pepper and Phifer agreed on Saturday, September 
16, 1967, as the date on which Pepper would look at the cattle, 
and agreed on a place and time for this. 


9. Phifer relayed the latter information to complainant Robert 
W. Brass. No agreement was made between complainant Brass 
and respondents, that respondents would buy any of the 305 


cattle in question. 


10. On Friday, September 15, 1967, Eldon Pepper looked at 
the 305 cattle in question at the ranch where they were pastured, 
and informed the manager of the ranch, and later informed 
Garnett Phifer, that respondents would not buy any of the 305 
cattle. 


11. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


First, the evidence shows, complainant Robert W. Brass told 
Garnett Phifer about 305 cattle that he wanted to sell, and Phifer 
said, “I will call a man on these cattle and he probably will take 
them.” There is no evidence that Phifer was acting as agent for 
respondents; complainant Brass testified that Phifer was not 
acting as agent for him, and Phifer, who did not testify at the 
hearing, told personnel of the Packers and Stockyards Adminis- 
tration before the hearing, as shown in the supplemental in- 
vestigation report, that “he was only trying to help Bob Brass 
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find a home for the heifers, and he actually had no part in the 
transaction.” Further, it is undisputed that, before September 16, 
1967, there was no direct contact between complainant Brass, and 
respondents, or any employee of respondents. 


After Brass told Phifer about the 305 cattle, the evidence shows, 
Phifer contacted Eldon Pepper. Pepper testified at the hearing 
that Phifer told him that “there was a set of feeding heifers west 
of Eskridge, Kansas, that might suit my needs,” and that “I told 
him that we were interested in the cattle and I needed strictly 
choice heifers and he said take a look at them.” We have no testi- 
mony from Phifer about what was said in that conversation. 


After Phifer had asked Pepper to look at the 305 cattle, the 
evidence shows, Pepper asked respondent Willard J. McLane to 
look at them. McLane then went to the ranch where they were 
pastured, and looked at them, and told the manager of that ranch 
that he “liked the heifers.”” McLane later told Pepper that he 
thought there were at least 200 “choice” heifers in the herd of 
305. McLane and Pepper agreed between themselves, however, 
that Pepper would make the decision whether 200 of the cattle 
were “choice,” and whether respondents would buy any of them. 


Pepper, after that conversation with McLane, contacted Phifer, 
and Phifer then contacted Brass. The evidence is conflicting, about 
what Pepper told Phifer, at that time. Phifer, the only party to 
both these conversations, did not testify at the hearing, but he 
told personnel of the Packers and Stockyards Administration, 
before the hearing, that Pepper “said he had an order and would 
take all of the choice heifers they had.” This is shown in the sup- 
plemental investigation report. 


Pepper testified at the hearing, “I called Garnett and told him 
if we could get two hundred or more of the choice heifers or more 
out of there, but they had to be choice,” that on September 16, 
1967, Pepper would look at the cattle and decide what cattle re- 
spondents would buy and what cattle they would not buy. 


Pepper made an affidavit before the hearing, contained in the 
supplemental investigation report, that “I then called Mr. Phifer 
and told him I would take 200 or more if they were choice heifers 
at $24.50 per cwt. for delivery on the 16th of September, 1968 
(sic) .” 


Respondent McLane testified at the hearing, “We agreed to 
buy two hundred or more choice heifers,” and “In my opinion we 
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could have received two hundred or more choice heifers [from 
the herd of 305],” and “I felt if the heifers suited the orders we 
needed we were obligated to buy them.” 


McLane told personnel of the Packers and Stockyards Adminis- 
tration, before the hearing, that “Pepper then contacted Mr. 
Phifer and agreed to buy at least 200 of the cattle at $24.50 per 
cwt. with delivery on the 16th of September.” This is shown in 
the supplemental investigation report. 


Complainant Brass testified, “I called him [Phifer] back and 
asked if his man had looked at the cattle and he said yes, he agreed 
to take at least 200 of the cattle. The way we left the contract, 
we left it open so that if he wanted to take more than 200 he could, 
that was his privilege.” Brass also testified, in substance, that 
Phifer said nothing to him about the agreement calling for choice 
cattle. 


On Friday, September 15, 1967, one day earlier than he was 
scheduled to look at the 305 cattle in question, Eldon Pepper went 
to the ranch where they were pastured and looked at them. It 
was his judgment that there were not 200 choice cattle among 
the 305. He testified at the hearing, “The cattle were too plain” 
and “In my opinion there wasn’t fifty choice heifers.” He com- 
municated his rejection promptly to the manager of that ranch 
and to Garnett Phifer. 


From this, we can only conclude that the evidence is conflicting 
and inconclusive, and does not establish that, as complainant al- 
leged, respondents agreed to buy 200 of complainant’s 305 cattle. 


The complainant in a reparation proceeding has the burden of 
establishing his claim by a preponderance of the evidence. 
Wheeless v. Ludwig, 22 A.D. 1232 (1964). Since complainant did 
not establish, by a preponderance of the evidence, that respon- 
dents agreed to buy any of complainant’s cattle, it must be con- 
cluded that complainant failed to carry his burden of proof and 
the complaint must be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 
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1387. Decided March 2, 1970. 


Nature of transaction—Burden of proof—Dismissal 


Where complainant failed to sustain its burden of proof as to the nature of 
the transaction between the parties, the complaint is dismissed. 


Complainant pro se. 
Dwaine L. Welch, Norris & Welch, Payette, Idaho, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $590.39 in connection 
with the sale of prunes contemplating shipment in interstate com- 
merce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint denying the transac- 
tion as alleged, denying liability for any additional amount, and 
requesting dismissal of the complaint. 


Since the amount involved herein does not exceed $1,500, the 
shortened method of procedure provided in the Rules of Practice 
(7 CFR 47.20) is applicable. Pursuant to such procedure, com- 
plainant was given an opportunity to submit additional evidence 
in the form of an opening statement, but failed to file such a 
statement. Respondent filed an answering statement and com- 
plainant filed a statement in reply. Respondent also submitted a 


brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Clara Burt and 
Don Yergenson, doing business as Burt & Yergenson, whose ad- 


dress is Route 1, Emmett, Idaho. 


2. Respondent, Top Canning, Inc., is a corporation whose ad- 
dress is New Plymouth, Idaho. At the time of the transaction in- 
volved herein, respondent was not licensed but was operating 
subject to license. Respondent subsequently received a license and 
paid accrued fees covering oprations involved herein. 


3. On or about August 23, 1968, contemplating shipment in 
interstate commerce of the canned fruit, complainant by oral con- 
tract sold to respondent its crop of prunes, subject to respondent’s 
inspection and sorting at destination, for an agreed price of $80 
per ton for prunes actually canned. 

4. Between August 23 and August 31, 1968, complainant de- 


livered to respondent prunes having a gross weight of 39,370 
pounds, with a net weight at time of delivery of 34,843 pounds. 
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5. Respondent sorted and processed the prunes received from 
complainant and remitted to complainant a total of $803.32, 
based upon $80 per ton for prunes respondent was able to can. 


6. An informal complaint was filed on January 31, 1969, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The controversy here stems from the opposing allegations of 
the parties as to the nature of the transaction entered into by 
the parties. Complainant takes the position that this was an ordi- 
nary sale of prunes to respondent, based upon an agreed price 
per ton,:less cullage or tare. In support of its complaint, com- 
plainant submitted copies of delivery tickets showing gross 
weight of the prunes upon arrival, tare weight and net weight. 
Complainant seeks to recover an alleged balance due it on the 
basis of the net weight shown on these delivery tickets at desti- 
nation. 


Respondent states that this was in no sense an ordinary sale 
of fresh prunes under ordinary circumstances, but was rather 
purely a salvage operation. Respondent states in its verified an- 
swer that, prior to the transaction in question, there were 10 
continuous days of rain in the entire Payette River Valley, and 
that no fresh prunes could be shipped because of the perishable 
condition in which the fruit was left following the rains and at- 
tendant spoilage. Respondent states that, in an attempt to as- 


sist the growers with salvaging what they could of their crops 
which could not be sold on the fresh market, respondent offered 
to pay $80 per ton for such prunes as could be salvaged and can- 
ned. Respondent states further that all the prunes in the valley, 
including complainant’s, had to be picked at approximately the 
same time, but could not, of course, be canned all at the same 
time, that some had to be held or stored a few days awaiting 
canning, during which time, because of the deteriorated condi- 
tion of the prunes, only a portion of the prunes received were 
usable for canning purposes. Respondent further states that the 
purpose of placing a tare weight upon delivery tickets was to 
indicate which prunes could best be held for a few days before 
canning and which would have to be processed immediately. Re- 
spondent states that under normal circumstances, when buying 
fresh fruit, including prunes, the tare weight was limited to the 
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weight of the truck, but in this case, it was done differently be- 
cause of the totally different conditions. 


The record before us supports respondent’s version of the 
transaction, as set forth above. Respondent has submitted affi- 
davits of other growers, who state they had the same agreement 
with respondent as the agreement between the parties to this 
proceeding, that they understood they were to be paid $80 per 
ton for prunes which were in condition to be canned, and that 
they were amply satisfied with the results since it enabled them 
to salvage a portion of their crops which otherwise would have 
been a total loss. The evidence indicates that respondent had a 
similar arrangement with some 70 growers, and that only two, 
of which complainant was one, made a claim based upon alleged 
failure to pay the full amount due them. Complainant has sub- 
mitted no evidence to overturn or rebut respondent’s evidence, 
all of which substantiated respondent’s contentions as to the 
nature of the transaction and the special conditions and cir- 
cumstances involved therein. On the basis of the record, we must 
conclude that complainant has failed to sustain the burden of 
proving its claim as alleged in the complaint. It follows that the 
complaint filed herein should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,051) 


THERON HOOKER COMPANY v. SUMMIT VEGETABLE DISTRIBUTORS. 
PACA Docket No. 2-1021. Decided March 10, 1970. 


Contracts of sale—Breach of—Modification of—Burden of proof—Liability 


Where respondent failed to sustain its burden of proving either a breach of 
the contracts of sale or that the original said contracts were later modi- 
fied as between the parties, respondent is liable to complainant for the 
full agreed total f.o.b. purchase prices of the loads of produce, less the 
amount already paid by respondent to complainant thereon. 


Lawrence Kahan, San Diego, California, for complainant. 
Respondent pro se. 
William L. Anderson, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of $2,515.65 in connection with transactions involving 
tomatoes and caribe peppers in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, in substance denying liability to complainant. An oral 
hearing was requested. 


An oral hearing was convened in San Francisco, California, on 
January 26, 1970. Neither complainant nor respondent appeared 
or was represented at such hearing and no evidence was offered 
on their behalf. 


FINDINGS OF FACT 


1. Complainant, Theron Hooker Company, is a corporation 


whose address is P. O. Box 2860, Terminal Annex, Los Angeles, 
California. 


2. Respondent is a partnership composed of Reza Farsaie and 
A & T Enterprises, Inc., doing business as Summit Vegetable 
Distributors, whose address is 181 Terminal Court, Golden Gate 
Produce Terminal, San Francisco, California. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. During the period December 13, 1967, to January 29, 1968, 
in contemplation of shipment in interstate commerce, complain- 
ant sold to respondent four lots of tomatoes and one lot of caribe 
peppers at prices totaling $6,702.95, f.0.b. Nogales, Arizona. The 
transactions were negotiated by a broker, Baltasar Garaygordo- 
bil, Nogales, Arizona, who issues a Broker’s Memorandum of 
Purchase and Sale on each of the five transactions. 


4. During the period December 13, 1967, to January 29, 1968, 
in the course of interstate commerce and pursuant to the con- 
tracts of sale set forth above, complainant shipped from Nogales, 
Arizona, to respondent at San Francisco, California, four lots 
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of tomatoes and one lot of caribe peppers. The respective loads 
were accepted by respondent on their arrival at contract destina- 
tion, San Francisco, California. 


5. Respondent has paid complainant a total of $4,187.30 in 
connection with these transactions. 


6. The formal complaint was filed on May 18, 1968, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that the five lots 
of commodities involved herein were sold and shipped to respon- 
dent, and that they were received and accepted by respondent at 
San Francisco pursuant to the terms of the respective contracts 
of sale. Respondent, in its answer, does not deny that it purchased 
and received the goods. However, it apparently is alleging that 
the sales agreements were subsequently modified in some fashion, 
so that respondent was not liable for the full total of the purchase 
prices, but for some lesser amount. The justification for such al- 
leged modification, according to respondent, was that the con- 
tracts were breached by complainant, in that, as to the produce 
in each shipment, “the quality and the color were completely op- 
posite of what we had ordered.” 


As we mentioned earlier in the Preliminary Statement, no ap- 
pearance was made and no evidence was submitted by either of 
the parties at the oral hearing which was held in San Francisco 
on January 26, 1970. Accordingly, the only evidence of record is 
that contained in the Department’s report of investigation. In- 
cluded in the report are copies of the Broker’s Memorandum of 
Purchase and Sale on each of the transactions involved herein, 
which show a sale of each of the respective lots of produce to re- 
spondent by complainant, on the dates, at the prices, and in the 
quantities alleged in the complaint. There is no indication on any 
of the memoranda, however, that any of the produce sold was 
required to be of any specific color, grade, or quality at the time 
of such sale. 


Despite complainant’s failure to appear and offer evidence at 
the oral hearing, we find that the evidence contained in the report 
of investigation, when coupled with respondent’s lack of denials 
in its answer, are sufficient to sustain the allegations of the com- 
plaint. See, generally, Inland Empire Frozen Foods Co. v. Flint 
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Frozen Food, Inc., 9 A.D. 686. Accordingly respondent, having 
admittedly accepted the five lots of produce, is liable to complain- 
ant under the terms of the contracts of sale thus established, un- 
less it can show, by a preponderance of the evidence, the modifi- 
cation of these contracts as claimed in its answer. 


As we have already noted, the only evidence in the case is that 
contained in the report of investigation, and the only evidence 
relevant to respondent’s defense is contained in two letters, both 
of which are addressed to the Department. In the first letter, 
dated May 27, 1968, and written by the broker, mention was 
made of “trouble” in one of the loads of tomatoes, which was 
shipped by complainant to respondent on January 29, 1968. The 
broker, in substance, remarked in his letter that complainant’s 
Sales Manager, Dan Uribe, had promised to give respondent 
“some help” on this load. The broker, however, did not explain 
the nature and scope of the reported “trouble” in this load, nor 
the nature and scope of the “help” which complainant was to 
give. In any event, no agreement for adjustment or modification 
seems to have been consummated by the parties as to this load, 
according to the broker, for he notes that they “never got to- 
gether on it.” As to the remainder of the shipments (and this 


again according to the broker), they “were handled right and we 
had no trouble with temperatures or time of arrivals. At least I 
did not hear anything on them.” 


The second letter to which we have referred (supra) was writ- 
ten by respondent partner Ray Farsaie on June 8, 1968. In this 
letter Farsaie claims that the tomatoes had been damaged by 
rain and that respondent had been promised protection by com- 
plainant’s Dan Uribe in connection with same. The extent of the 
purported damage is not given, however, and no mention what- 
ever is made of the shipment of peppers, with respect to damage 
or otherwise. 


We conclude that respondent has failed to sustain its burden 
of proving either a breach of the contracts of sale by complainant, 
or that the original contracts of sale were later modified as be- 
tween the parties. Accordingly, respondent owes complainant the 
agreed total of the f.o.b. purchase prices of these loads, $6,702.95, 
less $4,187.30 already paid to complainant in connection with 
these transactions, or a balance of $2,515.65. Respondent’s fail- 
ure to pay this sum to complainant is in violation of section 2 of 
the act, for which reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,515.65, with interest there- 
on at 6 percent per annum from March 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,052) 


MENDELSON-ZELLER Co., INC. v. AMERICAN FRUIT PURVEYORS, 
INC., AND EDWARD MAYBERRY. PACA Docket No. 2-956. De- 
cided March 11, 1970. 


Contract price—Condition on arrival—Check tendered in full payment— 
Dismissal 


Where complainant accepted and negotiated respondent American’s check, 
tendered as full payment for the lettuce involved and accompanied by a 
Federal Inspection Certificate giving some indication of the reason for 
said check being in a lesser amount that the contract price, the complaint 
as to both respondents, American Fruit Purveyors, Inc., and Edward 
Mayberry, is dismissed. 


Robert J. Dreher, Dreher, Dreher & Garfinkle, San Francisco, California, for 
complainant. 
Benjamin H. Oehler, III, Heyman and Sizemore, Atlanta, Georgia, for 
respondent American Fruit Purveyors, Inc. 
Respondent Edward Mayberry, pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Complainant filed a timely complaint against respondents 
for $1,915, which amount is alleged to be due from respondents 
in connection with the sale of a truckload of lettuce in June 1967. 


A copy of the complaint was served upon each respondent. A 
copy of the report of investigation prepared by the Department 
was served upon each party. An answer was filed by each respon- 
dent denying liability. 
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Although the amount involved in the complaint exceeded 
$1,500, neither respondent requested an oral hearing. According- 
ly, the shortened method of procedure was followed as provided 
in section 47.20 of the rules of practice (7 CFR 47.20). Under 
this procedure the verified pleadings of complainant and respon- 
dents are automatically in evidence, as is the report of investiga- 
tion. In addition, complainant filed an opening statement, Ameri- 
ean Fruit Purveyors, Inc., filed an answering statement, and 
complainant filed a statement in reply. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose address is 450 Sansome Street, San Francisco, California. 


2. Respondent American Fruit Purveyors, Inc., is a corpora- 
tion whose address is 11 Haynes Street, N.W., Atlanta, Georgia. 
The other respondent is an individual, James Edward Mayberry, 
doing business as Edward Mayberry, whose address is P. O. Box 
382, Salinas, California. Each respondent was licensed under the 
act at the time of the transaction involved herein. 


3. On or about June 26, 1967, in the course of interstate com- 
merce, complainant orally contracted to sell to American Fruit 
Purveyors, Inc., one truckload of lettuce consisting of 766 cartons 
of Creme de Menthe brand, 2-dozen size, at $5 per carton, plus 
20 cents per carton for vacuum cooling, or a total price of 
$3,983.20, f.o.b. shipping point. Subsequently, the parties agreed 
to a reduced price of $4.50 per carton, plus 20 cents per carton 
for cooling, or a total of $3,600.20. 


4. The contract was negotiated by Edward Mayberry, as agent 
for American Fruit Purveyors, Inc., and Tim Harwood, Field 
Manager of complainant’s Salinas office. 


5. On the evening of June 27, 1967, complainant shipped 766 
cartons of lettuce, Creme de Menthe brand, 2-dozen size, by truck 
from Salinas, California, billed at the instruction of Mayberry 
to American Fruit Purveyors, Inc., Atlanta, Georgia. The ship- 
ment arrived at Atlanta on July 1. At the request of this respon- 
dent a Federal inspection of the truckload of lettuce was made 
the same day at 7 a.m. The certificate of this inspection reads as 
follows: 


“Trailer Condition of equipment: Temperature control unit 
‘NOT’ in operation. Rear doors open. 









layed the complaint to complainant. 
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“Products inspected: Iceberg LETTUCE in cartons printed 
‘2 dozen, Creme de Menthe Lettuce, Mendelson-Zeller Co., 
Inc., San Francisco, Calif.’ Applicant states: 766 Cartons. 


“Condition of load: Through cross & lengthwise load 4-5 
rows, 7 layers. 


“Condition of pack: Fairly tight in cartons. 


“Temperature of product: At rear doorway: Bottom layer 
42 degrees F., top layer 45 degrees F. At side door: Bottom 
layer 60 degrees F., top layer 63 degrees F. 


“Size: Generally irregular sizing. 


“Quality: Fairly well trimmed and clean. Head leaves mostly 
fairly good green color. Average 75% of heads hard or firm, 
25% fairly firm. Grade defects average 6% consisting of 
damage by broken midribs. 


“Condition: Heads and portions of heads free of Tipburn 
and decay fresh and crisp. Wrapper leaves: Mostly green 
color. No decay affecting wrapper leaves only. Head leaves: 
Damage by Tipburn range 1 to 3 heads per carton averag- 
ing 6%. Decay range 2 to 11 heads per carton averaging 
26%, Bacterial Soft Rot mostly in early stage of development 
affecting 1 to 3 outer head leaves, some advanced and affect- 
ing from 14 to 4 of entire head. 


“Grade: Meets quality requirements, but fails to grade U.S. 
No. 1, 75% hard or firm account of condition. Average ap- 
proximately 60% US No 1 quality, 75% hard or firm, 
26% decay. Inspection and certificate restricted to product 
and lading in all layers of (4) stacks nearest rear doors 
of trailer and to (2) stacks at side door. Approximate per- 
centage of U. S. No. 1 quality mentioned at applicant’s re- 
quest.” 


6. On or about July 1, 1967, American Fruit Purveyors, Inc., 
complained of the condition of the lettuce to Mayberry, who re- 


7. American Fruit Purveyors, Inc., sent complainant a check 
dated July 6, 1967, in the amount of $1,685.20, together with a 


copy of the Federal inspection certificate. The check contained 
the following notation: 
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“BY ENDORSEMENT THIS CHECK IS ACCEPTED 
IN FULL PAYMENT OF THE FOLLOWING AC- 
COUNT 


Date 


7/3 7597 
766 Lettuce @ 
2.00 + 20¢ 
cool 
Adjusted 
Paid In Full.” 


8. Complainant received the documents set forth in Finding of 
Fact 6 and deposited the check on or about July 10. On or about 
August 22, 1967, complainant sent American Fruit Purveyors, 
Inc., an invoice for the amount of $1,915, the difference between 
the contract price of $3,600.20 and the lesser amount paid. No 
further amount has been paid by respondents to complainant in 
connection with the transaction involved herein. 


9. The informal complaint against American Fruit Purveyors, 
Inc., was received by the Department on November 14, 1967, and 
the informal complaint against Edward Mayberry was received 
March 15, 1968. Both complaints were filed within 9 months after 
the alleged causes of action accrued. 


CONCLUSIONS 


There is no dispute concerning the terms of the contract of 
sale involved herein. Complainant alleged in the formal com- 
plaint, upon information and belief, that Edward Mayberry 
misrepresented to American Fruit Purveyors, Inc., that an allow- 
ance of $2.50 per carton had been agreed to between Mayberry 
and complainant. It is further alleged that complainant received 
a check for $1,685.20 from American Fruit Purveyors, Inc., in- 
dicating that the check represented the adjusted price “Paid In 
Full,” and that complainant negotiated the check in the normal 
course of business and unaware of the claimed allowance. 


Respondent American Fruit Purveyors, Inc., alleged in its 
answer that the lettuce was in poor condition on arrival and 
Mayberry was so advised, that American Fruit Purveyors, Inc., 
obtained a Federal inspection and read the results thereof to 
Mayberry; that Mayberry was informed that, because of the 
condition of the lettuce, a substantial price reduction, probably 
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$2.50 per carton, would be necessary; and that, upon receipt of 
confirmation of this settlement from Mayberry, American Fruit 
Purveyors, Inc. issued its check on July 6 payable to complainant 
in the amount of $1,685.20. American Fruit Purveyors, Inc., 
further alleged that the check, being in settlement of a disputed 
claim, was marked as payment in full and was so accepted and 
negotiated by complainant in conformity with the laws of both 
the State of Georgia and the State of California. 


Mayberry alleged in his answer that on July 1, 1967, he person- 
ally gave the results of the Federal inspection to Tim Harwood, 
complainant’s Field Manager at Salinas, and that Harwood told 
him to make the best settlement possible with American Fruit 
Purveyors, Inc. Mayberry further alleged that he told American 
Fruit Purveyors, Inc., to sell to the best advantage and then 
reach a compromise; that two days later a price of $2 per carton 
f.o.b., plus cooling, was agreed upon; and that Val Aiello, com- 
plainant’s Office Manager at Salinas, was notified of this adjusted 
price. 


Palmer C. Mendelson, President of complainant, stated that the 
check of American Fruit Purveyors, Inc., was received on or 
about July 10, 1967, and was automatically endorsed by stamp in 
the accounting office of complainant, and that it was not until 
the check was posted in the records of complainant that the dis- 
crepancy between the check and the invoice was noticed. Men- 
delson further stated that he brought the matter to the attention 
of Harwood who stated he had no knowledge there was any dis- 
pute concerning the shipment. 


Tim Harwood stated that after delivery of the shipment he was 
advised by Mayberry that American Fruit Purveyors, Inc., had 
certain objections to the lettuce and that he told Mayberry com- 
plainant would not be responsible for any claimed defects. Har- 
wood further stated that at no time did he agree to or authorize 
an adjustment in the price of the lettuce. Val Aiello stated that 
at no time did he have any conversation with Mayberry concern- 
ing an adjustment of the price of the lettuce and that he first 
learned of the claim adjustment from Harwood on or about July 
14, 1967. 


It is apparent that one of the conflicts in the evidence is 
whether one of complainant’s employees agreed to or authorized 
a reduction in the price of the lettuce after arrival. It is unneces- 
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sary to resolve this question. There is a bona fide dispute between 
complainant and American Fruit Purveyors, Inc., as to whether 
the lettuce was in suitable shipping condition when shipped. Ad- 
mittedly American Fruit Purveyors, Inc., complained of the let- 
tuce on arrival, through Mayberry, to complainant. Thereafter, 
American Fruit Purveyors, Inc., sent complainant a check for 
less than the invoice price marked in such a way as to indicate 
that it was tendered in full payment. There is no ambiguity in 
the language set forth thereon. Moreover, it was accompanied by 
a copy of the Federal inspection certificate which furnished some 
indication of the reason for the lesser amount of the check. Amer- 
ican Fruit Purveyors, Inc., contends, in effect, that the cashing 
of the check by complainant under these circumstances effected 
an accord and satisfaction. We agree with this contention. John- 
son & Allen v. Fernandez Bros., 27 A.D. 1127. It is concluded that 
the complaint should be dismissed as to both respondents. 


ORDER 


The complaint is dismissed as to American Fruit Purveyors, 
Inc., and Edward Mayberry. 


Copies of this order shall be served upon the parties. 


(No. 13,053) 


In re BEN BABE SHARGAA. PACA Docket No. 2-1455. Decided 
March 12, 1970. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to account correctly and make full payment promptly 
and to keep full and correct records are violations of the act and the 
regulations issued thereunder. As respondent’s license terminated prior 
to the institution of this proceeding revocation or suspension thereof is 
not ordered, but the facts and circumstances of the violation found 
herein shall be published. 


Thomas J. Donnelly for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended 7 U.S.C. 499a et seq.), 
the respondent failed to file an answer to the complaint and did 
not file exceptions to the hearing examiner’s recommended deci- 
sion based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the 11th day after the date hereof. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), herein- 
after called the Act. It was instituted by a complaint filed on 
October 30, 1969, by the Fruit and Vegetable Division, Consumer 
and Marketing Service, United States Department of Agriculture. 
The respondent, Ben Babe Shargaa, of Higley, Arizona, was 
charged with failing to pay and account properly in connection 
with many transactions in fruits and vegetables in interstate 
commerce. 


Copies of the complaint and the rules of practice were served 
on respondent on November 13, 1969. He was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of such hearing. Respondent has filed nothing. 
Hearing Examiner Jack W. Bain, to whom the proceeding had 
been assigned, issued a recommended decision on February 12, 
1970, without further investigation or hearing, pursuant to Sec- 
tion 47.380(c) of the Rules of Practice (7 CFR 47.30(c) ). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Ben Babe Shargaa, is an individual whose mail 
address is P. O. Box 167, Higley, Arizona 85236. 


2. Pursuant to the licensing provisions of the Act, license No. 
205762 was issued to respondent on September 1, 1964. This 
license terminated on September 1, 1968, when respondent failed 
to renew it. 
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3. During the period June 1967, through May 1968, respon- 
dent received on consignment seven lots of onions which he sold 
and for which he received proceeds but failed to account and pay 
to the shipper the net proceeds of $4,009.23 due the shipper; 
received and handled on a joint account basis 53,415 cartons of 
lettuce which he sold and for which he received proceeds but fail- 
ed to account and remit to his joint account partner the proceeds 
of $3,705.75 due the latter; acted as a broker on behalf of a ship- 
per, negotiated the sales of seven lots of lettuce to a buyer, in- 
voiced and collected from the buyer but failed to remit to the 
seller the sum of $5,585.35; and purchased from 13 sellers 54 
lots of fruits and vegetables at agreed purchase prices, but failed 
to pay to the sellers such agreed purchase prices totaling 
$75,172.69. The total of all unpaid amounts is $88,473.02. All 
transactions were in interstate commerce. The details of all trans- 
actions are listed below. 


4. During June and July 1967, respondent received on consign- 
ment from H. P. Garin Co., Salinas, California, seven carlots of 
onions. The onions were shipped in interstate commerce from 
Arizona to respondent’s customers in Kansas City, Missouri. Re- 
spondent realized proceeds from these sales but failed to account 
truly and correctly and to remit to Garin the actual net proceeds 
due it. The details of these transactions are set forth below: 


Quantity Net Net 

& Date Proceeds Proceeds Under- 

Car No. Commodity Recd. Paid Realized payment 
PFE 11349 800 sx onions 6-28-67 $ — $ 840.00 §$ 840.00 
PFE 35364 ” ws 6-28-67 588.78 668.76 79.98 
PFE 8207 - ” 6-28-67 75.36 195.36 120.00 
PFE 11682 ee _ 6-28-67 — 840.00 840.00 
PFE 2386 = “* 7- 3-67 —_ 1,009.25 1,009.25 
PFE 47127 ” = 7- 3-67 564.12 644.12 80.00 
PFE 11427 7 7 7- 3-67 — 1,040.00 1,040.00 


$1,228.26 $5,237.49 $4,009.23 
The total net proceeds due Garin and not paid are $4,009.23. 


5. Between August 7, 1967, and April 15, 1968, respondent 
handled on a joint account basis with Alexander Packing Co., 
Glendale, Arizona, approximately 42 transactions totaling 53,415 
cartons of lettuce. Respondent consigned or sold this lettuce to 
various receivers outside the state of Arizona in interstate com- 
merce. Respondent realized proceeds from these consignments 
and sales, paid various expenses in connection with joint account 
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partnership both at shipping points and terminal markets, but 
failed to account and pay to Alexander the one-half joint account 
profit due it. The recapitulated details of these transactions are 


as follows: 


Gross sales realized by respondent $106,508.91 
Less: Allowances $15,643.40 
Uncollected accounts 1,051.70 $ 16,695.10 
Adjusted gross sales $ 89,813.81 
Expenses & Costs: 
Terminal Expenses $ 3,756.55 
Shipping point expenses 64,041.36 
Shipping point cost 12,592.20 $ 80,390.11 
Unadjusted joint account profit $ 9,423.70 
Add: Cooler rebate $ 1,558.20 
Adjusted joint account profit $ 10,981.90 
% joint account profit due Alexander $ 5,490.95 
Add: Unpaid packing expenses $ 5,885.55 
Joint account profit due Alexander $ 11,376.50 
Less: Advance due Shargaa $ 5,000.00 
Brokerage due Shargaa @ 5¢ $ 2,670.75 $ 17,670.75 
Unpaid joint account profit due Alexander $ 3,705.75 








6. During March 1968, while acting as a broker for Lee Wong 
Farms, Glendale, Arizona, respondent negotiated sales of seven 
lots of lettuce, in interstate commerce, to Brown Fruit Co., Okla- 
homa City, Oklahoma. Respondent was to invoice Brown, collect 
and remit to the seller. Respondent did invoice and collect but 
failed to remit to the seller the full amounts due it. The details 
are set forth below: 


Date Quantity & Commodity Agreed Purchase Price 

1. 3-18-68 586 ctns. lettuce $ 937.60 
2. 3-20-68 324 7 ” 518.40 
8. 3-20-68 500 ” ni 800.00 
4. 3-22-68 350 ” 560.00 
5. 3-23-68 1508” . 2,412.80 
6. 3-23-68 250 ” ” 400.00 
7. 3-27-68 601 ” “4 961.60 

Total collected & due $6,590.40 

Paid on account $1,005.05 

Collected but due & unpaid $5,585.35 


7. During the period June 1967, through May 1968, respondent 
purchased in interstate commerce at agreed purchase prices 
from 13 sellers 54 lots of fruits and vegetables, but failed to pay 
promptly the full purchase prices thereof. The details of these 
transactions are set forth below: 
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8. Ten of the shippers or sellers listed above filed formal repa- 
ration complaints against respondent. As a result, the Judicial 
Officer issued reparation awards and orders against respondent. 
These awards are unpaid. The details are set forth below: 


Docket No. & 

Transaction No. Amount Date 

44 2-1067 10- 1-68 
$ 769.00 

43 2-1072 10-15-68 
$ 1,568.00 

54 2-1095 11- 6-68 
$ 3,348.40 

47-50 2-1113 11-21-68 
$ 7,230.00 

51-53 2-1114 11-21-68 
$ 5,150.00 

45 & 46 2-1115 11-21-68 
$ 3,185.70 

Consignments 1-7 & 2-1117 11-21-68 

Purchases 1-13 $ 9,334.20 

16-25 2-1116 11-22-68 
$12,206.86 

Broker 1-7 2-1073 1-27-69 
$ 5,585.35 

31 & 32 2-1105 4-23-69 
$ 4,656.50 


9. During the period June 1967 through July 1968, respondent 
failed to prepare and maintain such accounts, records, and memo- 
randa as would fully and correctly disclose all transactions in- 
volved in his business. The defects in respondent’s records are as 
follows: 


a. Respondent did not maintain a receiving record book as 
required by Section 46.18 of the regulations under the 
Act (7 CFR 46.18) ; 


b. Respondent did not assign lot numbers to all consigned 
lots, to joint account lots, and to purchased lots of similar 
produce being handled at the same time, as required by 
Section 46.20 of the regulations (7 CFR 46.20) ; 


c. Respondent did not file sale tickets by date of sale or by 
serial number, as required by Section 46.19 of the regula- 
tions (7 CFR 46.19) ; 


d. Respondent did not maintain an accounts payable or an 
accounts receivable ledger, as required by Section 46.14 
of the regulations (7 CFR 46.14) ; and 
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e. The last entry in respondent’s general ledger was dated 
December 31, 1967, although the examination of respon- 
dent’s books and records was made during July 1968. 
Therefore, respondent did not maintain his records in 
a current manner, as required by Section 46.14 of the 
regulations (7 CFR 46.14). 


10. By notice in writing on or about October 10, 1969, respon- 
dent was afforded the opportunity to demonstrate or achieve 
compliance with the requirements of the Act and regulations 
pertaining to his actions stated above. He has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failures to account correctly and make full pay- 
ment promptly and to keep full and correct records, as set out in 
the Findings of Fact, constituted willful flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b) and of sections 
46.14, 46.18, 46.19, and 46.20 of the regulations thereunder (7 
CFR 46.14, 46.18, 46.19, 46.20). For these violations, the follow- 
ing order should be issued. 


PROPOSED ORDER 


The facts and circumstances set forth above, and this decision, 
shall be published. 


Except as to service, this order shall become effective on the 
eleventh day after this date. 


Copies hereof shall be served on the parties. 


(No. 13,054) 


In re PRODUCE SUPPLIERS, INC. PACA Docket No. 2-1457. De- 
cided March 18, 1970. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to make full payment promptly for produce purchased 
in commerce constitute repeated and flagrant violations of the act. As 
respondent’s license terminated prior to the institution of this proceed- 
ing, revocation or suspension thereof is not ordered herein, but the facts 
and circumstances of the violations found shall be published. 


Thomas J. Donnelly for complainant. 
Jack W. Bain, Chief Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930 (7 U.S.C. 499a et seq.), the respondent failed to 
file an answer to the complaint and did not file exceptions to the 
hearing examiner’s recommended decision based on the default 
in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the 11th day after the date hereof. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 19380 (7 U.S.C. 499a et seq.), herein- 
after called the Act. It was instituted by a complaint filed on 
October 30, 1969, by the Fruit and Vegetable Division, Consumer 
and Marketing Service, United States Department of Agriculture. 
The respondent, of Jackson, Mississippi, was charged with fail- 
ing to make full payment promptly for various shipments of 
fresh fruits and vegetables purchased in interstate commerce. 


Copies of the complaint and the rules of practice were served 
on respondent on December 13, 1969. It was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such al- 
legations and waiver of a hearing. Respondent has filed nothing. 


Hearing Examiner Jack W. Bain, to whom the proceeding had 
been assigned, issued a recommended decision on February 13, 
1970, without further investigation or hearing, pursuant to Sec- 
tion 47.30(c) of the Rules of Practice (7 CFR 47.30(c) ). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Produce Suppliers, Inc., is a Mississippi corpo- 
ration doing business at Farmers Central Market, whose mail 
address is P. O. Box 11188, Delta Drive Station, Jackson, Mis- 
sissippi 39213. 
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2. Pursuant to the licensing provisions of the Act, license No. 
681274 was issued to respondent on January 30, 1968. This 
license terminated on its first anniversary, January 30, 1969, 
when respondent failed to renew it. 


3. During the period September 1968 through February 1969, 
respondent purchased, received, and accepted without complaint 
25 lots of perishable agricultural commodities from 13 sellers, 
but failed to make full payment promptly of the agreed purchase 
prices. The commodities involved included apples, grapes, ruta- 
bagas, citrus, lettuce, potatoes, and onions. They were shipped 
in interstate or foreign commerce to respondent in Mississippi 
from Arizona, California, Canada, Colorado, Florida, Georgia, 
Idaho, Michigan, North Dakota, Texas, and Washington. The 
total unpaid purchase prices on these shipments is $28,316.73. 


4. In connection with some of the above transactions, the 
sellers filed formal reparation complaints, resulting in reparation 
awards against respondent by the Judicial Officer, United States 
Department of Agriculture, for a total of $24,037.98. These 
awards are noted in the Agriculture Decisions for May, June, 
July, and September 1969, at 28 A.D. 635, 636, 637, 798, 975, 
976, 977, and 1208. 


5. By notice in writing on September 15, 1969, respondent was 
afforded the opportunity to demonstrate or achieve compliance 
with the requirements of the Act in connection with these trans- 
actions, but has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failure to make full payment promptly, as shown 
in the Findings of Fact, constituted willful, flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b), for which the 
following order should be issued. 


PROPOSED ORDER 


The facts and circumstances set forth above, and this decision, 
shall be published. 


Except as to service, this order shall become effective on the 
eleventh day after this date. 


Copies hereof shall be served on the parties. 
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(No. 13,055) 


DICHTER Bros. & GLASS, INC. v. MARVIN RAVINSKY AND SAMUEL 
RAVINSKY, d/b/a SAMUEL RAVINSKY & SON. PACA Docket 
No. 2-1172. Decided March 17, 1970. 


Partnership—Partner—Scope of authority—Cause of action—Dismissal 


Where complainant failed to sustain its burden of proving liability on the 
part of the respondent partnership and, further, alleged no cause of 
action as to either individual, and where respondent Marvin Ravinsky 
was not licensed as an individual at the time of the transactions in- 
volved, the complaint is dismissed. 

Paul Yermish, Philadelphia, Pennsylvania, for complainant. 

Max Meshon, Meshon and Brener, Philadelphia, Pennsylvania, for re- 


spondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a formal complaint on November 26, 1968, 
alleging that in April and May 1968, it sold to Marvin and Samuel 
Ravinsky, doing business as a partnership under the name Samuel 
Ravinsky & Son, four lots of tomatoes for a total price of $872.50; 
that the tomatoes were delivered to and accepted by respondent; 
and that respondent paid $113.25, leaving a balance due of 
$759.25. Reparation is requested by complainant in the amount of 
$759.25. 


A copy of the formal complaint addressed to respondent part- 
nership and the individual partners was sent to the partnership 
address and was receipted for by Samuel Ravinsky. Copies of the 
report of investigation prepared by the Department were served 
upon the parties. Samuel Ravinsky filed an answer on February 
17, 1969, denying any liability to complainant. He alleged that he 
is not and never has been a partner with his son, Marvin Ravin- 
sky, and that complainant dealt solely with Marvin Ravinsky 
with full knowledge that he was a self proprietor with his place 
of business at Barnegat Light, New Jersey, where the tomatoes 
were delivered to and accepted by Marvin Ravinsky. Samuel 
Ravinsky also denied that he received or accepted any of the 
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tomatoes, or that he had any knowledge of the transactions. No 
answer was filed by Marvin Ravinsky. 


Since the amount involved did not exceed $1,500, the shortened 
method of procedure was followed in accordance with section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to this 
procedure, complainant was given the opportunity to file addi- 
tional evidence in support of its complaint but it did not do so. 
Samuel Ravinsky filed an answering statement. No briefs were 
filed. 


FINDINGS OF FACT 


1. Complainant, Dichter Bros. & Glass, Inc., is a corporation 
whose address is 3600 South Galloway Street, Philadelphia, Penn- 
sylvania. 


2. Respondent is a partnership composed of Samuel Ravinsky 
and Marvin Ravinsky, doing business as Samuel Ravinsky & Son, 
whose address is 448 W. Wyoming Avenue, Philadelphia, Penn- 
sylvania. At the time of the transactions involved herein, respon- 
dent was licensed under the act. 


3. During April and May 1968, in the course of interstate 
commerce, complainant orally contracted to sell to Marvin Ravin- 
sky, for his separate account, four lots of tomatoes, which had 
been received by complainant from Florida, for a total price of 
$872.50. The four lots of tomatoes were shipped by truck from 
complainant’s place of business in Philadelphia to Barnegat Light, 
New Jersey. Marvin Ravinsky accepted the tomatoes. 


4. Complainant sent Marvin Ravinsky an invoice for the pur- 
chase price of each lot. Marvin Ravinsky paid complainant 
$113.25 on account, leaving a balance due of $759.25. 


5. The formal complaint was filed November 26, 1969, which 
was within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


Samuel Ravinsky stated in his answering statement that he 
was the sole proprietor of Samuel Ravinsky & Son; that his son, 
Marvin Ravinsky, had never been his partner; and that Marvin 
Ravinsky had his own place of business at Barnegat Light, New 
Jersey. Samuel Ravinsky also stated that he verbally instructed 
all of the leading wholesalers of produce in the Philadelphia area, 








334 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 29 A.D. 332 


including complainant, and also The Philadelphia Produce Credit 
& Collection Bureau, that Marvin Ravinsky had no interest in 
the Samuel Ravinsky firm. It is not stated when these instructions 
were given. 


The report of investigation includes a letter written by a com- 
plainant to the Department dated September 30, 1968, in which 
it is stated that Marvin Ravinsky, 9th & Central Avenue, Barne- 
gat Light, New Jersey, purchased the four lots of tomatoes and 
that it had repeatedly written to him for payment. This letter 
also indicates that complainant had previously sold produce to 
Marvin Ravinsky. The Department notified Marvin Ravinsky of 
this matter and he replied on October 20, 1968, that he and his 
father were licensed under the act as Samuel Ravinsky & Son. 
He admitted owing complainant for the amount claimed and said 
he would pay as soon as possible. 


The licensing records of the Department, of which official 
notice is taken, reveal that Samuel Ravinsky and Marvin Ravin- 
sky have been licensed under the act as partners doing business 
as Samuel Ravinsky & Son since December 5, 1957. Pursuant to 
an application for renewal of the license which was signed by 
Samuel Ravinsky and filed on December 7, 1967, the license was 


renewed for the period December 5, 1967, through Dcember 5, 
1968. 


Although the evidence is clear that at the time of the trans- 
actions involved herein, Samuel and Marvin Ravinsky were 
licensed as partners to engage in business subject to the act, the 
question remains whether Marvin Ravinsky purchased the toma- 
toes herein for the partnership or himself. The general rule is 
that all contracts made by a partner within the scope of his actual 
or apparent authority, in the firm name, are binding on the part- 
nership and all of its members. And a contract made by a partner 
in his own name, for the benefit of the firm and within the scope 
of his authority is also binding upon the partnership, even though 
the other partner or partners are unknown as such to the person 
with whom the contract is made. The use of an individual part- 
ner’s name, however, raises a strong presumption that the con- 
tract is his separate contract and not that of the partnership. 
Rogers v. Saunders, 144 Mont. 424, 396 P 2d 817 (1964); Pella 
Sales Company v. Banks Hog Yard, 24 A.D. 256; 68 C.J.S., Part- 
nership, § 147; 1 Rowley on Partnership, 2nd Ed. 1960, § 90. 
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Attached to the formal complaint are copies of complainant’s 
invoices which state that the four lots of tomatoes were sold to 
Marvin Ravinsky, 9th & Central Avenue, Barnegat Light, New 
Jersey, and copies of four delivery tickets receipted by “M. 
Ravinsky” or “Marvin Ravinsky.” There is no evidence that 
Marvin Ravinsky told complainant he was purchasing the toma- 
toes for the partnership, that he intended to purchase them for 
the benefit of the partnership, or that the partnership received 
the tomatoes or any benefit therefrom. It is concluded that com- 
plainant has failed to sustain the burden of proving any liability 
on the part of respondent partnership and, therefore, the com- 
plaint should be dismissed. 


Although complainant in the caption of the formal complaint, 
named Samuel and Marvin Ravinsky, individually, and as a part- 
nership, no cause of action is alleged in the alternative as to either 
individual. Cf. Sanders Tomato Co. v. Ferrante, 20 A.D. 990. 
Under these circumstances, we are in no position to consider the 
separate liability of Marvin Ravinsky. Furthermore, Marvin Rav- 
insky was not licensed as an individual at the time of the trans- 
actions and the record would not support a finding that he was 
then operating subject to license. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 13,056) 


JOHN W. SCHERER v. MANHATTAN PICKLE Co., INC. PACA Docket 
No. 2-1145. Decided March 30, 1970. 


Admission of liability—Breach of installment agreement—Specified interest 


Where respondent failed to comply with the settlement agreement providing 
for installment payments, which agreement further provided for the 
payment of interest at 8 percent from the date of default in the making 
of any installment payment, reparation is awarded complainant against 
respondent in accordance with such agreement. 


Lee Boothby, Niles, Mich., and Frank Kanelos, Chicago, Ill., for complainant. 
Solomon Gutstein and Leonard H. Lauter, Chicago, IIl., for respondent. 
Hugh L. Cannon, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $29,113.87 
in connection with the sale and shipment of pickles in interstate 
commerce to respondent. 


A copy of the report of investigation and a copy of the supple- 
mental report of investigation were served upon each of the 
parties. A copy of the complaint was served on respondent. Re- 
spondent filed an answer and counterclaim denying liability and 
seeking damages of $216,000 from complainant. 


An oral hearing was held in Chicago, Illinois, on August 13, 
1969. Both complainant and respondent were represented by 
counsel. No witnesses were called to testify. Counsel for respon- 
dent stated the terms of a settlement agreement reached by the 
parties. Counsel for complainant, and the General Manager of 
respondent stated their approval of the settlement agreement. 
The matter was continued until February 10, 1970, to allow the 
parties time to comply with the terms of the settlement. 


On February 10, 1970, complainant appeared by his attorney 
and stated that respondent had not complied with the agreement. 
An affidavit of complainant to this effect was filed February 24, 
1970. By notice dated February 24, 1970, respondent was notified 
that complainant had filed the affidavit and advised that only 
partial payment had been made. Respondent was given until 
March 6, 1970, to submit counter-affidavits, but failed to do so. 


FINDINGS OF FACT 


1. Complainant is an individual, John W. Scherer, doing busi- 
ness as John W. Scherer & Son and also doing business as Keeler 
Pickle Growers, whose address is R.R. 2, Hartford, Michigan. At 
the time of the transactions involved herein, complainant was not 
licensed under the act. 


2. Respondent, Manhattan Pickle Co., Inc., is a corporation 
whose address is 1711 South Normal Avenue, Chicago, Illinois. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about May 24, 1968, complainant and respondent 
entered into a written agreement providing for the sale by com- 
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plainant to respondent of quantities of pickles to be grown on 
specified acreage in Van Buren County, Michigan, at stated prices, 
delivery to be made to respondent at its plant in Chicago, Illinois. 
By letter agreement dated July 17, 1968, respondent agreed to 
take the entire 1968 crop of pickles grown on complainant’s prop- 
erty in Van Buren County, Michigan, at the prices specified in the 
May 24 contract. 


4. During July and August 1968 complainant shipped from 
loading points in the State of Michigan to respondent at Chicago, 
Illinois, numerous lots of pickles, which were accepted by respon- 
dent. Respondent paid for some of the shipments but failed to pay 
invoices totaling $29,113.87. 


5. At the oral hearing held on August 13, 1969, respondent and 
complainant agreed that respondent was indebted to complainant 
in the sum of $29,113.87. The parties agreed that respondent 
would pay $5,000 on or before August 25, 1969, and $5,000 per 
month on or before the last day of each succeeding month, pro- 
vided, that respondent’s liability would be satisfied by the payment 
of a total of $25,000 within 60 days after August 13, 1969, or 
$26,500 if regular $5,000 per month payments were made, with 
a final payment of $1,500. The parties further agreed that, in the 
event of default by respondent in the making of any payment, 
complainant would be entitled to interest at the rate of 8% per 
annum from the date of default until paid. 


6. After August 13, 1969, respondent paid complainant $10,000. 
There is no showing as to the date or dates of payment. The 
principal balance remaining due is $19,113.87. 


7. The formal complaint was filed September 26, 1968, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent has admitted that it purchased $29,113.87 worth 
of pickles from complainant and failed to pay for them when due. 
Respondent agreed to pay in installments, but has paid only 
$10,000, leaving a balance due of $19,113.87. 


The settlement agreement reached at the oral hearing on Au- 
gust 13, 1969, provided for interest at the rate of 8% per annum 
from the date of default in the making of any installment pay- 
ment. The application of this provision is complicated by the fact 
the record shows that $10,000 was paid, but does not show when 
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it was paid. We assume that, in accordance with the agreement, 
respondent paid $5,000 on August 26, 1969, and another $5,000 
on September 30, 1969. The next payment was due October 31, 
1969, and we assume respondent became in default by failing to 
make it. Accordingly, our award should bear interest on the un- 
paid balance from November 1, 1969, until paid. 


We conclude that respondent’s failure to pay complainant 
$19,113.87 is in violation of section 2 of the act. Reparation in 
that amount, with interest at the rate of 8% per annum from 
November 1, 1969, until paid, should be awarded to complainant. 
Respondent’s counterclaim is based on an alleged breach of the 
contract of May 24, 1968, and the letter agreement of July 17, 
1969, on the part of complainant. Respondent’s admission of 
liability to complainant on these transactions necessarily disposes 
of the counterclaim, and it should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $19,113.87, with interest 


thereon at the rate of 8 percent per annum from November 1, 
1969, until paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,057) 


CASTLE FARMS v. A. LEVY & J. ZENTNER CO. AND BRONSTEIN & 
ROVNER, INC. PACA Docket No. 2-863. Decided March 30, 
1970. 


Agent—Dismissal 


Where respondent Zentner acted as agent for complainant in the sale to re- 
spondent Bronstein & Rovner, Inc., and no loss resulted to complainant 
from any action on the part of Zentner, the complaint against respondent 
A. Levy & J. Zentner Co. is dismissed. 


Rejection without reasonable cause—Liability 


Where respondent Bronstein & Rovner, Inc., rejected the plums without 
reasonable cause, said respondent is liable to complainant for the total 
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invoice price thereof, less the amount of the net proceeds of resale 
already paid to complainant. 


John T. Hourigan, Hourigan & Smith, Delano, California, for complainant. 
Robert J. Dreher, Dreher, Dreher & Garfinkle, San Francisco, California, 
for respondent A. Levy & J. Zentner Co. 

William Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on September 5, 1967, and 
the formal complaint was filed on February 5, 1968. Complainant 
seeks reparation against respondents in the amount of $4,492.17, 
allegedly representing the balance due complainant by reason of 
the sale of 1,000 crates of Burmosa plums for shipment in inter- 
state commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon each respondent. A copy 
of the report of investigation was served upon complainant. Re- 
spondent Zentner filed an answer denying any liability to com- 
plainant. Respondent Bronstein and Rovner, Inc., did not file an 
answer or otherwise appear in this proceeding. 


An oral hearing, requested by respondent Zentner, was held in 
San Francisco, California, on January 30, 1969. Both appearing 
parties were represented by counsel. Two witnesses, one of whom 
was also counsel for complainant, testified for complainant. One 
witness testified for Zentner, and the deposition of a former em- 
ployee of Zentner, Jack Allan, was received into evidence in behalf 
of Zentner. Complainant and Zentner each filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Moses P. Mose- 
sian and John T. Hourigan, doing business as Castle Farms, 
whose address is 921 13th Avenue, Delano, California. 


2. Respondent A. Levy & J. Zentner Co. is a corporation whose 
address is P. O. Box 2288, Golden Gate Produce Terminal, South 
San Francisco, California. Respondent Bronstein & Rovner, Inc., 
is a corporation whose address is 159-163 Niagara Frontier Food 
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Terminal, Buffalo, New York. At the time of the transaction in- 
volved herein, both respondents were licensed under the act. 


3. On or about June 15, 1967, contemplating shipment in inter- 
state commerce, complainant, through its agent respondent Zent- 
ner, orally contracted to sell to respondent Bronstein & Rovner, 
Inc., 1,000 crates of Burmosa plums at an agreed price of $6,621, 
plus $100 for precooling, f.o.b. shipping point, with price protect- 
ed if the market declined on June 15. 


4, On June 15, 1967, 1,000 crates of Burmosa plums were ship- 
ped by truck from complainant’s packing house at Ivanhoe, Cali- 
fornia, to Fresno, California, where they were loaded aboard a 
mechanical refrigerator car and were shipped to Bronstein & 
Rovner, Inc., Buffalo, New York. 


5. On June 16, 1967, respondent Zentner mailed to Bronstein 
& Rovner, Inc., an invoice for $5,925.50, including $100 for pre- 
cooling and $15 for Ryan Recorder. This amount reflected the de- 
cline in the market prices on June 15. 


6. The shipment arrived at Buffalo on June 22, 1967. Bronstein 
& Rovner, Inc., inspected and rejected the plums. Complainant 
refused to recognize this rejection. Respondent Zentner told Bron- 
stein & Rovner, Inc., to sell the plums to best advantage for the 
account of whom concerned. 


7. Bronstein & Rovner, Inc., resold the plums and sent to re- 
spondent Zentner an account sales and the net proceeds. Zentner 
sent the accounting and a check for $2,228.83 to complainant. No 
further amount has been paid to complainant by either respon- 
dent. 


8. An informal complaint was filed September 5, 1967, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
June 15, 1967, it sold to respondents 1,000 crates of Burmosa 
plums for an f.o.b. price of $6,621, plus $100 for precooling, and 
that respondents’ accepted the plums but paid only $2,283, leaving 
a balance due of $4,438. Bronstein & Rovner, Inc., did not file an 
answer to the formal complaint. This constituted an admission of 
the facts alleged in the complaint pursuant to section 47.8(c) of 
the rules of practice (7 CFR 47.8(c)). Respondent Zentner in 
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its answer denied that it purchased or accepted the plums. This 
respondent alleged that, acting as exclusive sales agent for com- 
plainant, it sold the plums to Bronstein & Rovner, Inc., for a total 
price of $5,810.50, plus $100 for precooling; that the purchaser 
rejected the plums on arrival and thereafter resold them; and 
that an accounting and a check for the net proceeds of $2,228.83 
were sent to complainant. 


The relevant and undisputed facts preceding the transaction in 
question are as follows: On or about May 8, 1967, complainant 
contacted respondent Zentner with the idea of its handling plums 
and grapes to be packed by complainant during the 1967 season. 
Negotiations followed between Lowell J. Schy, General Manager 
of complainant, and other representatives of complainant, and 
Clarence Kocina, Manager of Zentner’s office in Fresno, Cali- 
fornia, and other representatives of Zentner regarding the draft- 
ing of a written agreement whereby Zentner would be the exclu- 
sive sales agent for complainant’s plums and grapes. Three differ- 
ent drafts of the agreement were prepared. William J. Compeau, 
President of Zentner, signed the third draft and instructed Jack 
Allan, Zentner’s Field Man, to deliver it to complainant and to 
give complainant, after it signed the agreement, Zentner’s check 
for $25,000. The agreement provided for an advance in this 
amount. Allan went to the home of Mosesian on June 14, 1967, 
and Mosesian, Hourigan and Schy were present. The agreement 
was not signed at that time and Allan did not deliver the check. 


There is a conflict in the testimony as to why complainant did 
not sign the agreement. Schy testified that the agreement was not 
signed because of the inclusion of certain provisions relating to 
the payment of commissions to Eastern brokers. Allan testified 
that he was told the agreement would first have to be shown to 
complainant’s accountant. Kocina testified that this was the rea- 
son given to him by Allan for not returning with the signed agree- 
ment. According to Schy the agreement was never signed. Kocina 
said it was never returned. On June 20, the parties to the agree- 
ment terminated further negotiations. 


With this background we now turn to the transaction involved 
herein. Schy testified that on June 15, complainant started to 
harvest and pack plums; that he told Allan and Kocina complain- 
ant had a very nice crop of plums and “we would like to do busi- 
ness with them, but I would be forced to handle the sales myself 
because of the wall we had run into in not coming into agreement 
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over these concessions.” Schy further testified that on the same 
day Kocina said he had an order for plums from Bronstein & Rov- 
ner, Inc.; that he told Kocina he would not sell to that firm him- 
self but he did not care who Zentner sold to; and that they agreed 
on a price of $7 per carton for size 4x4 and $6 per carton for size 
3x4x5 f.o.b., plus $100 for precooling, less 15 cents per carton 
commission and the cost of hauling the plums by truck from 
Ivanhoe to Fresno and loading into the railroad car. On cross- 
examination, Schy was asked “With respect to the sale of plums, 
what was your understanding as to the status of Levy Zentner?” 
He replied “I considered them to be an agent with sale of the 
plums with the sale to Buffalo. They were not a broker or acting 
as a commission agent handling our merchandise.” 


Kocina testified that on the morning of June 15 he received an 
order for a carload of plums from Bronstein & Rovner, Inc., to 
be shipped that day at a price of $6 per crate for size 3x4x5 and 
$7 per crate for size 4x4, or less if the market was lower that day. 
He further testified that he told Schy of this order and he replied 
“Yes, I think I can work that out.”’ According to Kocina, they did 
not discuss the commission to be received by Zentner because he 
was under the assumption the agency agreement was signed or 
about to be signed as all of the terms had been agreed upon. 
Kocina also testified that Zentner invoiced the buyer on June 16 
at the lower prices of $5 and $6 per crate because these were re- 
flected by the Federal Market News Report for June 15. 


Allan testified that it was his understanding on June 14 that all 
parties had approved the agreement and obtaining the signature 
was a mere formality. Allan further testified that on June 15 at 
the request of Kocina he went to Ivanhoe and told Schy an order 
had been received from Bronstein & Rovner, Inc., for a carload of 
plums at a top price of $6 per crate for size 3x4x5 and $7 for size 
4x4, with price protected if the market declined on June 15; and 
that Schy said he would see that the agency agreement was sign- 
ed. Allan also testified that on the morning of June 19, Schy and 
Hourigan said that plums had been deleted from the proposed 
agreement and Zentner would be charged for the shipment. 


Complainant had the burden of proving by a preponderance of 
the evidence that the plums involved herein were sold to respon- 
dent Zentner as a principal. In our opinion complainant has not 
sustained this burden. To the contrary, the evidence indicates 
that both complainant and Zentner understood the plums were 
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being sold by Zentner, for complainant’s account, to Bronstein & 
Rovner, Inc. Not only did the transaction take place at a time 
when the agency agreement was being discussed, but complainant 
admittedly agreed to pay Zentner a commission. Of particular 
importance is the following telegram sent by complainant to 
Zentner on June 23, 1967: 


“RE PFE 301547. BE ADVISED YOUR MANAGER KO- 
CINA ON THURS 6-15-67 SENT YOUR FIELD MAN 
JACK ALLAN TO OUR SHED AT IVANHOE TO IN- 
SPECT BURMOSA PLUMS BEING PACKED. ALLAN IN- 
SPECTED SAME AND ADVISED THAT YOU HAD 
ORDER FOR MECHANICAL CAR BURMOSA TO BUFF- 
ALO. N. Y. CAR HAD TO BE SHIPPED THAT DAY 6-15- 
67. SALE PRICE ADVISED BY KOCINA 3x4x5 AT 6.00 
4x4 AT 7.00. KOCINA STATED HAD CAR AVAILABLE 
FRESNO FOR LOADING AS NONE AVAILABLE IVAN- 
HOE, KOCINA ARRANGED CHANGE TRUCK TO HAUL 
PLUMS TO FRESNO. CASTLE CONFIRMED SALE 
BASIS ABOVE PRICES ON F.O.B. BASIS WITH LEVY 
ZENTNER DOING HAULING — LOADING & BILLING. 
KOCINA WAS ADVISED THAT YOU WERE TO RE- 
CEIVE FIFTEEN CENTS COMMISSION ON SALE. 
SALE WAS F.O.B. BASIS. PLUMS PACKED & INSPECT- 
ED U.S. ONE STANDARD PACK & INSPECTION WAS 
SENT TO KOCINA AT FRESNO WITH YOUR TRUCK. 
KOCINA WAS ADVISED THAT BRONSTEIN & ROV- 
NER WERE KICKERS IN OUR OPINION. KOCINA 
WAS ADVISED THAT THIS SHIPMENT WAS CON- 
FIRMED BASIS F.O.B. U.S. ONE INSPECTION. ANY 
ADVICE BY YOU TO RECEIVER IS AT YOUR RISK. 
WE REQUEST PAYMENT AT INVOICE AS SENT LESS 
FIFTEEN CENTS COMMISSION AS TOLD KOCINA. 
ALSO REQUEST STANDARD CONFIRMATION OF 
SALE BE SENT AS NONE RECEIVED YET.” 


Furthermore, complainant did not mail an invoice to Zentner 
showing the latter as purchaser until June 21, 1967, which was 
after the agreement negotiations had terminated. On the other 
hand Zentner invoiced Bronstein & Rovner, Inc., on June 16 and 
at the lower prices reflected by the Federal Market News Report 
for June 15. In this connection, Schy agrees that the price was to 
be protected in the event of a market decline on June 15. It seems 
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obvious to us that if Zentner was the purchaser it would not have 
invoiced his customer at the same price it had agreed to pay 
complainant. 


Complainant appears to contend in its brief that, if Zentner 
was found to be complainant’s agent, it acted improperly in in- 
structing the buyer to resell the plums to best advantage for the 
account of whom concerned. The evidence shows that Bronstein 
& Rovner, Inc., rejected the plums and complainant refused to 
accede to this rejection. Under section 2-706 of the Uniform Com- 
mercial Code a seller may resell wrongfully rejected goods and 
recover the difference between the resale price and the contract 
price, together with incidental damages. Section 2-708 provides 
that if the seller does not resell, the general measure of damages 
is the difference between the contract price and the value of the 
goods at the time and place of tender. How was complainant 
damaged by Zentner’s action here? It seems to us that it was to 
the benefit of complainant to have the plums promptly resold. If 
they had been abandoned to the carrier, the net proceeds probably 
would have been less. 


In conclusion, we find that respondent Zentner acted as agent 
for complainant in the sale to Bronstein & Rovner, Inc., and that 
no loss resulted to complainant from any action on Zentner’s part. 
Accordingly, the complaint against respondent Zentner should be 
dismissed. 


As previously stated, Bronstein & Rovner, Inc., admitted the 
allegations of the complaint by failing to file an answer. Its re- 
jection of the plums was without reasonable cause and in viola- 
tion of section 2 of the act. Reparation should be awarded to com- 
plainant against this respondent for the difference between the 
invoice price of $5,910.50 (not including the Ryan Recorder 
which Zentner paid for and deducted from the resale net pro- 
ceeds) and the amount paid of $2,228.83, or $3,696.67, with in- 
terest. 


ORDER 


The complaint as to A. Levy & J. Zentner Co. is hereby dis- 
missed. 


Within 30 days from the date of this order, Bronstein & Rov- 
ner, Inc., shall pay to complainant, as reparation, $3,696.67, with 
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interest thereon at the rate of 6 percent per annum from August 
1, 1967, until paid. 


Copies hereof shall be served upon the parties. 


(No. 18,058) 


ANDERSON FEED & PRODUCE Co. v. JOE BELSON. PACA Docket No. 
2-1357. Decided March 31, 1970. 


Accord and satisfaction—Dismissal 


Where complainant invoiced respondent for produce on a delivered basis and 
accepted respondent’s check in payment thereof containing a notation 
that it was in full settlement, there has been an accord and satisfaction 
and complainant cannot now claim an additional amount on an f.o.b. 
basis. 

Complainant pro se. 

Alexander Golbus, Chicago, Ill., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $784.50 in connection 
with the sale and shipment of potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying the trans- 
action as alleged and denying liability to complainant for any 
additional amount. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
was given an opportunity to submit additional evidence in support 
of its complaint by filing a verified opening statement, but chose 
not to do so. Respondent filed an answering statement and com- 
plainant filed a statement in reply. Respondent also submitted a 
brief. 
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FINDINGS OF FACT 


1. Complainant, Anderson Feed & Produce Co., is a corpora- 
tion whose address is P. O. Box 510, Othello, Washington. 


2. Respondent is an individual, Joe Belson, whose address is 
1425 South Western Avenue, Chicago, Illinois. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


8. On or about July 30 or August 6, 1968, in the course of inter- 
state commerce and by oral contract, complainant sold to respon- 
dent 500 100-pound sacks of Norgold Russet potatoes, U.S. No. 1, 
10-ounce minimum, at $2.75 per cwt., delivered Chicago, Illinois, 
for a total invoice price of $1,375. The contract was negotiated 
between the parties by complainant’s agent, Norman Hamilton, 
Wenatchee, Washington. 


4. Complainant shipped on July 30, 1968, from Othello, Wash- 
ington, in car numbered URTX 37295, 500 sacks of potatoes billed 
to itself. On August 6, 1968, complainant issued a diversion order 
naming respondent as the consignee. 


5. Respondent accepted the potatoes in compliance with the 
contract, and on or about September 20, 1968, remitted to com- 
plainant on the basis of complainant’s invoice setting forth the 
terms of sale as $2.75/cwt. DLVD — freight 1.80 — brokerage 
.10 — invoice price $1,375. 


6. Respondent’s check for the net amount of $590.50 showed 
on its face in the upper left hand corner the car number and the 
lot number of the potatoes in question, and in block print above 
this designation were the words “BY ENDORSEMENT THIS 
CHECK WHEN PAID IS ACCEPTED IN FULL PAYMENT 
OF THE FOLLOWING ACCOUNT.” At the bottom of the box 
containing the car and lot numbers of the potatoes, and the 
amount of the remittance, there appeared in print the following 
notation on the face on the check: “IF INCORRECT PLEASE 
RETURN.” Complainant held respondent’s check until October 
8, 1968, and on that date deposited it for collection. 


7. An informal complaint was filed on November 27, 1968, 
which was within 9 months after accrual of the alleged cause of 
action herein. 
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CONCLUSIONS 


The parties here are in dispute concerning the terms of the pur- 
chase and sale of the potatoes in question. Complainant alleges 
in its complaint that it was an f.o.b. sale at $2.75 per hundred- 
weight. In his verified answer, respondent alleges that the agreed 
price of the potatoes was $2.75 delivered, and states that this 
was a consideration granted respondent because of certain trans- 
actions had with complainant in 1967, in which respondent failed 
to get delivery of potatoes purchased by it, and was promised at 
the time consideration on purchases the following season, in 1968. 
Complainant has submitted no sworn evidence to refute this al- 
legation. The invoice which complainant sent to respondent in 
connection with this transaction indicated the sale was on a 
delivered basis, and it was on this basis that respondent made its 
remittance to complainant on or about September 20, 1968. On 
October 3, 1968, respondent was notified that the invoice was “in 
error” and that it should have read “FOB”. Complainant request- 
ed that respondent send it an additional amount of $784.50. 


When given an opportunity to submit evidence in rebuttal of 
respondent’s answer by means of a sworn opening statement, 
complainant specifically declined to do so, stating, ““we feel that 
we have presented all the evidence that we have concerning our 
complaint filed against Joe Belson, Chicago, Illinois.”” However, 
after respondent pointed out in its answering statement the lack 
of sworn evidence offered by complainant, a verified statement in 
reply was filed by complainant, including sworn statements by 
complainant’s agent, Norman R. Hamilton, and a secretary, 
Louise Stephens, to the effect that the invoice mailed to respon- 
dent had been in error. 


Even if we were impressed by these belated statements sub- 
mitted by complainant, such evidence would have very little bear- 
ing on the outcome of this case. Respondent has pleaded an ac- 
cord and satisfaction as a result of complainant’s acceptance of 
respondent’s check offered in full settlement of the amount due. 
Complainant denies there was an accord and satisfaction on the 
theory that no dispute existed at the time of payment. We do not 
agree. It has been respondent’s contention all along that this 
purchase and sale was on a delivered basis, while complainant 
contended that it was an f.o.b. transaction. If complainant was 
unaware at the time of the transaction that there was a mis- 
understanding as to the terms of the sale, it could not have been 
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unaware of this fact upon receipt of respondent’s check. Then, 
after notifying respondent of “an error” in the invoice on or 
about October 3, complainant held respondent’s check for another 
five days, and deposited it on or about October 8. We think it un- 
likely that complainant was in the habit of accepting checks in 
its regular course of business without noting the conditions of 
payment printed thereon. In block type on the face of the check 
appears the words “BY ENDORSEMENT THIS CHECK WHEN 
PAID IS ACCEPTED IN FULL PAYMENT OF THE FOLLOW- 
ING ACCOUNT,” and below that notation appears the lot and 
car numbers and the amount of the check. Below that in block 
type are the words “IF INCORRECT PLEASE RETURN.” In 
our opinion, a bona fide dispute as to the amount due is evident 
in the record. It appears that complainant had respondent’s check 
in its possession for approximately two weeks, or slightly more, 
before cashing it, but complainant did accept the check with the 
notations thereon. We conclude that this constituted an accord 
and satisfaction. See Johnson & Allen v. Fernandez Brothers 
Produce, 27 A.D. 1127; C. H. Reisner v. Boler Fruit & Vegetable 
Company, 24 A.D. 350. 


In view of the foregoing, we conclude that the complaint filed 
herein should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 13,059) 


JOE MAGGIO, INC. v. BOB CAT PRODUCE COMPANY. PACA Docket 
No. 2-1514. Order issued March 6, 1970. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 13,060) 


HOLCOMB & BLACK v. BILL MARTINO PRODUCE. PACA Docket No. 
2-1592. Reparation of $693 with 6 percent interest from De- 
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cember 1, 1969, awarded complainant against respondent in 
order issued March 9, 1970. 


(No. 13,061) 


GEORGE KUNUGI v. BILL MARTINO PRODUCE. PACA Docket No. 2- 
1593. Reparation of $807.25 with 6 percent interest from 
September 1, 1969, awarded complainant against respondent 
in order issued March 9, 1970. 


(No. 13,062) 


MOJONNIER & SONS, INC. v. BILL MARTINO PRODUCE. PACA 
Docket No. 2-1594. Reparation of $2,762.50 with 6 percent 
interest from December 1, 1969, awarded complainant against 
respondent in order issued March 9, 1970. 


(No. 13,063) 


ALVIN J. TRAUTMAN v. BILL MARTINO PRODUCE. PACA Docket 
No. 2-1591. Reparation of $886 with 6 percent interest from 
August 1, 1969, awarded complainant against respondent 
in order issued March 9, 1970. 


(No. 13,064) 


GREILING FARMS, INC. v. JAMES STAFOS. PACA Docket No. 2- 
1595. Reparation of $2,715 with 6 percent interest from 
September 1, 1969, awarded complainant against respondent 
in order issued March 12, 1970. 


(No. 13,065) 


BoB ALLEN VEGETABLE COMPANY v. L.L.L. PRODUCE COMPANY, 
Inc. PACA Docket No. 2-1596. Reparation of $602.50 with 
6 percent interest from June 1, 1969, awarded complainant 
against respondent in order issued March 12, 1970. 


(No. 13,066) 


NovA SCOTIA BLUEBERRY EXPORTERS v. SEFFNER FOOD PRODUCTS, 
Inc. PACA Docket No. 2-1597. Reparation of $537 with 6 
percent interest from June 1, 1969, awarded complainant 
against respondent in order issued March 12, 1970. 
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(No. 13,067) 


CUSUMANO BROS. COMPANY v. CENTRAL COMMISSION HOUSE. 
PACA Docket No. 2-1598. Reparation of $2,569.44 with 6 
percent interest from November 1, 1969, awarded complain- 
ant against respondent in order issued March 12, 1970. 


(No. 13,068) 


LEACH FARMS v. FRESH Foops, INc. PACA Docket No. 2-1599. 
Reparation of $410 with 6 percent interest from October 1, 
1969, awarded complainant against respondent in order is- 
sued March 13, 1970. 


(No. 13,069) 


LA CASITA FARMS, INC. v. GREEN GROVE MARKETS, INC. PACA 
Docket No. 2-1600. Reparation of $800 with 6 percent in- 
terest from July 1, 1969, awarded complainant against re- 
spondent in order issued March 13, 1970. 


(No. 13,070) 


L. CHERRICK & COMPANY v. C. B. WEAVER & Co. PACA Docket 
No. 2-1607. Reparation of $225 with 6 percent interest from 
December 1, 1969, awarded complainant against respondent 
in order issued March 13, 1970. 


(No. 13,071) 


EISON-DEKLE PRODUCE, INC. v. DEE PANNELL PRODUCE. PACA 
Docket No. 2-1606. Reparation of $1,368.69 with 6 percent 
interest from July 1, 1969, awarded complainant against re- 
spondent in order issued March 16, 1970. 


(No. 13,072) 


EDWARD FIELDS & SONS, INC. v. JAMES STAFOS. PACA Docket No. 

2-1608. Reparation of $6,347.12 with 6 percent interest from 
September 1, 1969, awarded complainant against respondent 
in order issued March 16, 1970. 
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